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OFFICIAL NOTICE AND AGENDA

Notice is hereby given that the Community Affairs/Council Policy Committee of the City of
Stoughton, Wisconsin will hold a regular or special meeting as indicated on the date, time
and location given below.

Meeting of COMMUNITY AFFAIRS/COUNCIL POLICY OF THE CITY OF STOUGHTON

the: Date Tuesday, June 2, 2020 @ 6:00 p.m.

/Time: The meeting of the CA/CP will be conducted virtually due to COVID-19. You can join the
Location: meeting from your computer tablet or smartphone

Members: https://global.gotomeeting.com/join/398804621. You can also dial in using your phone:

United States: 1 (646) 749-3117 Access Code: 398-804-621.
Ben Heili (Chair), Regina Hirsch, Jean Ligocki, Brett Schumacher, and Mayor Tim
Swadley (ex officio)

Item# 1. CALL TO ORDER
2. Communications

a. Election/Absentee Ballot Update

Item # OLD BUSINESS
3. Discussion and possible action regarding a social media policy for local officials

4. Discussion and possible action regarding a food cart ordinance
Item # NEW BUSINESS

5. Approval of March 3, 2020 CACP Minutes
6. Discussion and possible action regarding remote meeting policy
FUTURE AGENDA ITEMS

Indigenous People’s Day
Joint School Board/City Committee Meeting

7. ADJOURNMENT

cc: Mayor Swadley, City Council Members, Department Heads, City Attorney, Stoughton Newspapers/WI State Journal, City
Clerk Holly Licht, Library Administrative Assistant Sarah Monette, Hub Reporter. Note-An expanded meeting may constitute a

quorum of the Council.
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A Wisconsin Elections Commission

212 East Washington Avenue | Third Floor | P.O. Box 7984 | Madison, WI 53707-7984
(608) 266-8005 | elections@wi.gov | elections.wi.gov

DATE: May 28, 2020

Wisconsin County Clerks

Wisconsin Municipal Clerks

City of Milwaukee Election Commission
Milwaukee County Election Commission

FROM: Meagan Wolfe

Administrator

SUBJECT: May 27 Elections Commission Meeting Update

At its May 27, 2020 meeting, the Commission directed staff to adopt a spending plan for CARES Act
funds and provided further guidance on three programs: 1) sub-grant to local jurisdictions (formerly
postage sub-grant), 2) options for an informational mailing to voters about how to request an absentee
ballot, and 3) absentee ballot certificate envelope redesign. A summary of each program is included
below. The total expenditures authorized for each program area are:

Program Expense
1. Sub-Grant Program to Local Election Officials* $4,126,528
2. Absentee Informational Mailer Not more than $2,252,035
3. Sanitation and PPE Supplies Not more than $500,000
4. WEC development costs for mail tracking bar codes Not more than $400,000

and other absentee process improvements. Also,
reserve fund for April/May costs not yet billed.

5. Absentee Envelope Redesign program (Suspended) $0
Total $7,278,563

*Some jurisdictions may decide to not request subgrant funds. Those funds would then be used to offset
additional WEC staff time and development costs on approved CARES grant projects.

1) CARES Act Sub-grant to Municipalities
The Wisconsin Elections Commission approved a CARES Act Subgrant program for all Wisconsin

municipalities to help cover additional 2020 election costs incurred due to the pandemic. To distribute
subgrant funds proportionally across all jurisdictions, the Commission approved a grant formula - each

Wisconsin Elections Commissioners
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municipality that requests a subgrant will receive a base amount of $200, plus an additional $1.10 per
registered voter in the municipality as of June 1, 2020.

Municipalities can use the funds to pay for additional (unbudgeted) 2020 election costs that result from
the coronavirus crisis. A broad set of categories are permissible, including ballot supplies, printing,
postage, cleaning supplies, cleaning services, protective equipment, additional staff, and many others.
Please consult the subgrant agreement for full details.

To request the funds, municipalities must complete a subgrant agreement that outlines the terms,
including the allowable costs, the documentation and reporting requirements, timelines for the program
and applicable certifications. The receiving jurisdiction must sign the agreement and return it via their
official email address to elections.finance@wi.gov.

Once WEC staff receives the subgrant agreement, the agency’s financial team will process the subgrant
payment based on the established formula above and then issue a subgrant award letter via email.
Additional information, including a sample expenditure reporting form will also be provided to assist
municipalities with the reporting requirements outlined in the subgrant agreement.

Key Dates:

September 1, 2020 - Subgrant Agreement Return Deadline: The commission will expedite the
disbursement of funds as the agreements are received.

December 1, 2020 — Subgrant Expenditure Report Deadline: Municipalities must report to the WEC
all sufficiently documented subgrant award expenditures, including those expenditures above the
subgrant award. All unbudgeted costs incurred as a result of the pandemic, between January 20,
2020 — November 30, 2020 must be included.

December 15, 2020 — Return of Unused Funds: Municipalities must return any unused subgrant
funds by this date.

The WEC will conduct a webinar in early June to walk municipalities through the subgrant application
process and answer any questions about the program.

2) Absentee Voting Information Program

The Commission also approved a mailing to assist voters who wish to vote absentee by mail in the
November General Election because of the COVID-19 crisis. By providing voters information early, the
mailing should reduce the number of voter questions that clerks receive. In addition, WEC staff will
process paper applications received through the mailing, reducing the number of absentee applications
that clerks must enter. Clerks will not have to perform data entry of any applications returned from the
mailing.

The proposed design is an information page describing: (1) the legal requirements to vote absentee by
mail in the State of Wisconsin; (2) the process to request an absentee ballot online at the MyVote
Wisconsin website, (3) the process to request an absentee ballot by paper form, and 4) information on
the standard voting opportunities outlined in Wisconsin state law including in-person absentee and
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Election Day. The letter will also contain an opportunity for voters to use a paper process to make their
request. Finally, the mailing will include a pre-addressed business reply envelope so voters may return
the paper form if desired, at no cost to the voter.

Approximately 2.7 million registered voters will receive the mailing. This includes all registered voters
who are not on the ERIC Mover’s list and who do not already have an absentee ballot application on
file.

The mailing design will be approved by the Commission, and shared with clerks, before it is sent. The
estimated mailing date is no later than September 1, 2020.

3) Sanitation and PPE Supplies.

As with the April and May elections, the State of Wisconsin plans to provide available supplies to
jurisdictions ahead of the August and November elections. In the following week, a survey will be sent
to all Wisconsin clerks seeking your combined supply request for both fall elections. The available
products are likely to include hand sanitizer, surface sanitizer, surgical masks, gloves, spray bottles,
isopropyl wipes, pens, and tape.

4) Mail Tracking Barcodes and Absentee Improvements

With the commission's support, WEC staff are preparing WisVote to print Intelligent Mail Barcodes
(IMBs) on address labels generated for absentee ballot envelopes. IMBs are scanned by United States
Postal Service processing centers and post offices while the ballot is en route to the voter. WisVote users
will have access to the status and location of the ballot in WisVote and their voters will have access to
this USPS-informed information in MyVote. Staff will be updating WisVote with this new functionality
the week of June 15. The implementation of IMBs will not change your current ballot preparations in
any way. IMBs will simply provide new information like USPS processing status and allow WisVote
fields like "Date Ballot Sent" to be populated more precisely. Training dates for IMBs and other
WisVote absentee improvements will be communicated next Wednesday, June 3.

5) Absentee Ballot Envelope Redesign.

The Commission affirmed that any redesign of the absentee by mail envelopes will not take place until
2021. The State will also not be pursuing a bulk envelope purchase and clerks should proceed with any
upcoming envelope orders using the current version of the transmittal and return envelopes. Clerks can
continue to use existing stock of absentee envelopes for the fall 2020 election cycle.

Municipalities may use funds from their CARES Act sub-grant to purchase additional absentee
envelopes for use in 2020. This funding could be used to cover costs for new envelope orders and can
also be used to offset extra charges for envelopes with recommended features and customizations.
Clerks have provided positive feedback to WEC staff regarding several printing and envelope options
that improve the clerk and voter experience, including the following:

1. Highlighting areas for required information on the absentee return envelope. Return
envelopes can be printed with required areas of the certificate (EL-122) on the return envelope
highlighted to alert voters to those requirements. The voter signature, witness signature and
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witness address areas are examples of required fields that can be highlighted for greater
visibility.

2. Self-adhesive return envelopes. Clerks may choose to purchase self-adhesive envelopes for use
by the voter to return their ballot.

3. Pre-printed clerk return address. CARES Act sub-grant funds may be used to customize the
return envelope with a pre-printed municipal clerk address. Many clerks prefer this printing
option as it reduces the time needed to prepare a ballot for mailing, but customization such as
these usually carry an additional set of charges.

Thank you for your diligence and dedication to administering elections in Wisconsin. If you have
questions please contact the Help Desk at 608-261-2028 or elections@wi.gov.
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Attorneys

To City of Stoughton CACP Committee
Mayor Tim Swadley

From Matt Dregne, City Attorney

Date May 28, 2020

Re Elected Official Use of Social Media

INTRODUCTION

This memo addresses the use of social media by elected municipal officials in the City of
Stoughton.

The memo first addresses elected official use of “City-Supported Social Media,” meaning
a social media account or site approved by the City for use by City Officials or Authorized
Users pursuant to the Social Media Policy the Common Council adopted in 2019. That
policy addresses the use of City-Supported Social Media by city employees and city elected
officials, when they are using a platform in an official capacity, and when they are posting
information in their private capacity. The policy was carefully calibrated to account for a
range of policy and legal implications, including First Amendment considerations.

The memo then addresses elected official use of non-city supported social media. Elected
officials may use social media for private purposes. However, when using social media to
engage in governmental business, or to speak out on governmental issues, elected officials
need to be mindful of the Open Meetings Law, the Public Records Law, and First
Amendment public forum issues.

DISCUSSION
1. Elected Official Use of City-Supported Social Media.
On June 25, 2019, the City Council adopted a Social Media Policy that governs the use of

City-Supported Social Media. The policy includes the following provisions relevant to the
use of such social media by Stoughton elected officials:
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No City-Supported Social Media Site may be created or used [in an official
capacity] without the approval of the Mayor, the Common Council, or a
Department Head.

Elected Officials may post information on any City-supported Social Media
Site, but may not modify the City Website without prior approval of the
Mayor or the Common Council.

City Employees and Elected Officials must refrain from using social media
tools to express personal opinions or concerns. They may never use their
access to City-sponsored Social Media Sites for personal gain, or to promote
private endeavors of others. City Employees and Elected Officials also may
not post information on City-sponsored Social Media Sites that constitutes
defamation, obscenity, publication of private facts, or speech that violates
copyright or trademark laws.

Notwithstanding other provisions of this policy, this policy does not restrict
the ability of City Employees or City Officials to speak as private citizens on
matters relating to City business. City Employees and City Officials may post
comments, questions, or opinions on social media sites, including City-
sponsored Sites, so long as they make clear that they are acting as private
citizens and that their statements in no way represent the official position of
the City.

The City expects that all participants on City-sponsored Social Media Sites
will display respect and civility when posting comments or information. The
City of Stoughton reserves the right to remove Inappropriate Content at its
sole discretion. For purposes of this Policy, Inappropriate Content is defined
as comments or materials that:

(1)  Are profane, advocate violence, or are pornographic;

(2)  Promote, foster, or perpetuate discrimination on the basis of gender,
race, creed, color, national origin or ancestry, age, disability, lawful
source of income, marital status, sexual orientation, gender identity,
past or present membership in military service, or familial status;

(3)  Unlawfully defame or attack an individual or group;

(4)  Make direct or indirect threats against any person or organization;

(5)  Advertise or solicit business for a personal or private business or
endeavor;
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(6)  Promote or endorse a specific financial or commercial entity;

(7)  Defraud or defame any financial, commercial, or non-governmental
agency;

(8) Violate any federal, state, or local law or encourage any illegal
activity;

(9  Violate any existing copyrights, trade secrets, or legal ownerships;
(10) Compromise the safety and/or security of the public or public systems;

F. Communication among members of governmental bodies using social media
may constitute a “meeting” under the Wisconsin Open Meetings Law. Such
“meetings” would trigger a host of legal requirements and expenses for the
City. For this reason, members of the Common Council and City
Committees, Boards and Commissions should avoid interactions among one
another on topics related to City business.

2. Elected official use of social media that is not city-supported social media.

Elected officials have the right to use social media in the ways that other citizens do. In
my view, elected officials have the right to use social media for a broad range of expressive
activities. However, elected officials are subject to certain legal requirements and
constraints that do not apply to ordinary citizens. This memo address three legal issues of
concern to elected officials using social media. One issue involves the possibility that
social media could be used in a way that violates the Open Meetings Law. The second
issue involves the possibility that a personal social media account could become a public
forum, subjecting the elected official / owner of the account to First Amendment
considerations relating to controlling access to the account. A third issue involves the
possibility that a personal social media account could be used in a way that would subject
the content to Wisconsin public records laws.

A. Open Meetings Law.

Under Wisconsin law, all “meetings” of governmental bodies are required to
be noticed and reasonably accessible to the public. The challenge in the
social media context is determining when the use of social media would
constitute a meeting. The courts and the attorney general’s office have
provided the following guidance to be considered in deciding whether there
1s a “meeting.”
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(1)

)

©)

(4)

()

Two-part test used to determine if there is a meeting:

a. There is a gathering for the purpose of discussing, deciding or
information gathering regarding governmental business;

b. The number of members participating is sufficient to determine
the body’s course of action (this can be the affirmative power
to pass or the negative power to defeat a proposal).

Meeting presumed: If one-half or more of the members of a
governmental body are present, the meeting is rebuttably presumed to
be for governmental purposes.

“Walking quorum”: A walking quorum results when a series of
gatherings occur among separate groups that collectively constitute a
number of members sufficient to determine the body’s course of
action, and the participants agree, tacitly or explicitly, to act
uniformly. According to the Department of Justice Compliance
Guide, the essential feature of a “walking quorum” is the element of
agreement among members of a body to act uniformly in sufficient
numbers to reach a quorum.

Email: The attorney general’s office says emails may constitute a
meeting. Courts are likely to consider (1) the number of participants;
(2) the number of communications; (3) the time frame in which the
communications occurred; (4) the extent of the conversation-like
interactions. Beware that emails can be forwarded, and replies can be
sent to large groups, depriving the original sender of control over the
number and identity of recipients.

According to the Attorney General, inadvertent violations can be
reduced if email is used mainly to transmit information one-way, with
the originator reminding people not to reply.

Because the law is unclear on email, the Attorney General’s office
“strongly discourages the members of every governmental body from
using electronic mail to communicate about issues within the body’s
realm of authority.”

Social gathering: A social or chance gathering that is not intended to
avoid the open meeting law (and does not involve engaging in
governmental business) is not subject to the Open Meetings Law.
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Applying the foregoing guidance to social media is not difficult in some cases, but can be
a real challenge in others. If a sufficient number of members are present on a social media
site, together and in real time, and are engaging in governmental business, then in my
opinion, this social media gathering would constitute a meeting, subject to the Open
Meeting Law.

The legal analysis can become far murkier, however. For example, assume that an
alderperson posts a message on their facebook account, expressing an opinion regarding a
policy issue that is expected to come before the common council. Assume further that all
of the other alderpersons read the message over the ensuing days. In my view, without
more, this would be no different than an alderperson sending a letter to the editor that is
published and ultimately ready by the other alders. Although all members have read the
alderperson’s facebook post, the members are not coordinating their votes or using the
platform to engage in a debate. They are not acting in a manner that is intended to
circumvent the Open Meetings Law.

If we change the facts to add multiple communications among alderpersons on a social
media site, over a period of days, the process may devolve into a walking quorum and
unlawful meeting. As with email communications, in considering whether a series of
communications on a social media site constitute an unlawful meeting, a court is likely to
consider (1) the number of participants; (2) the number of communications; (3) the time-
frame in which the communications occurred; and (4) the extent of the conversation-like
interactions. As with a walking quorum outside the social media context, evidence that
the participants did (or did not) use the platform to purposefully coordinate their efforts
and engage in governmental business would be significant. What makes social media
inherently different from a letter to the editor is the opportunity for back-and-forth
communications among users, that cannot necessarily be controlled by the person who
starts the conversation, and that can open the door to a legal issue.

In conclusion, | would strongly recommend that elected officials not convene on a social
media platform, in real time, to engage in governmental business, especially when doing
so in sufficient numbers to satisfy the numbers test. That would clearly violate the law.

The risk of a violation is lower for an elected official who chooses to express an opinion
on a matter of public concern on a social media platform, in a one-way communication
akin to sending a letter to the editor. However, with social media, there is a risk that one
communication will lead to another, and another, and eventually a sufficient number
engaged in the “debate” to constitute a walking quorum. Under those circumstances,
members would be left to argue that they did not act to reach an agreement on a matter of
governmental business. The outcome in a given case is likely to depend on the particular
facts of the case, and the extent to which the interactions appear intended to circumvent the
law.
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B. Public Forum Issues.

Elected officials who use their personal social media accounts to engage in governmental
business may find that their accounts have become public forums subject to First
Amendment considerations. | have enclosed an article addressing this issue that was
written by Attorneys Christa Westerberg and Aaron Dumas.

C. Public Records law.

Elected officials who use their personal social media accounts to engage in governmental
business may find that their accounts are subject to Wisconsin laws governing record
retention, and public access to records. The same is true of personal email accounts.
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An electronic device used to access Twitter, Facebook, and other social media might not physically resemble a city park or an

auditorium, but if you're a government official, your social media site may be a public forum. Citizens and government officials
alike should understand First Amendment implications of social media use.

CHRISTA WESTERBERG & AARON DUMAS
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Government officials and entities increasingly are using social media to reach and interact with their
constituents. This practice is most famously exemplified by President Donald Trump, whose Twitter

account has some 50 million followers. His tweets “produce an extraordinarily high level of public
engagement ... typically generating thousands of replies.”1

But use of social media by government actors carries obligations and legal risks — apart from an

Knight is the most high-profile case in a recent wave of litigation examining government use of social

media and the public’s right to participate in public forums.

Lawyers advising government officials, and citizens who participate in government, should be aware of the
developing jurisprudence on social media and the First Amendment.

Social Media as Public Forum
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Courts have long held that when government excludes a speaker from a public forum accessible to others
—such as a park or a podium at a government meeting — doing so may violate the speaker’s First
Amendment rights if the exclusion is based on the content of the speech or the speaker’s viewpoint.6 In
2017, the U.S. Supreme Court extended this concept to the “vast democratic forums of the Internet’ in

general, and social media in particular.”7

Christa Westerberg,
U.W. 2002, and Aaron
Dumas, U.W. 2015,
practice with Pines Bach
LLP, Madison.
Westerberg is a partner
f| focusing on open
government law,
environmental and land
use law, and civil
litigation and appeals.
Dumas is an associate in
the firm’s civil litigation
practice group,
frequently handling
matters involving state
and local government
actors and policy. They
represented the plaintiff
in One Wisconsin Now v.
Kremer.

advantage of the platform’s several interactive functions. These include “following,

A key feature of social media’s role in public discourse, and
in First Amendment litigation, is its interactivity. Social media
sites are not simply one-way communication tools that allow
the government to broadcast its messages; rather, they
allow members of the public to engage with the government
and with each other.

This article focuses on the interactive components of Twitter
and Facebook, which have some 70 million and 200 million
active users, respectively, in the United States. First
Amendment case law on government social media use has
thus far focused on these platforms, but this jurisprudence
can be applied to encompass others — and it undoubtedly
soon will, as government actors adapt their outreach to
ever-changing technologies.

Twitter

Twitter users post messages, called “tweets,” of up to 280
characters each. Tweets appear chronologically on a user’s
“timeline” page, along with biographical data and images
chosen by the user. This page is universally visible online,
including to viewers not logged into Twitter accounts.

However, only another logged-in Twitter user can take
” “liking,” and

“mentioning” other users, and “retweeting,” which places the original tweeter’s tweet, including attribution,

in a retweeter’s timeline.

Users also can reply to another user’s tweet. The reply appears both on the original poster’s and the
replying poster’s timelines. Any other Twitter user with access to the original account can reply either to

the initiating tweet or the reply. Replies to the same tweet will appear in the same comment thread, nested
below the replies to which they respond.

The content of each of these interactive mechanisms is controlled by the user who generates them. No
user can prescreen or alter the content of another user’s tweets, replies, likes, or mentions, regardless of
the timeline on which they appear.

Twitter allows users to limit interactions by blocking or muting other users. Blocked users are entirely
prevented from seeing, retweeting, and replying to the blocking user's tweets. By contrast, muted users
have all the same capabilities of other users, but the muting user herself does not see the muted user’s
content.

Facebook Meet Qur Contributors

Facebook functions in similar but not identical ways to Twitter.
Facebook users can post messages and photos on their pages,
also called “timelines,” and can respond to or share those of
others. “Sharing” is analogous to “retweeting” on Twitter, while
“reacting” uses emojis to connote a wider range of emotional
reactions than Twitter’s “liking.” Users can also “follow” others’
pages, allowing them to see what those users post and share,
and can reply to others’ posts and comments.

Why do you do what you do?
What's the best advice you ever
received? Share your weirdest
courtroom story...

Lawyers have a lot to say. Our
authors are no exception.
Whether its personal, insightful,
or fun, it's always interesting.

Check out our Q&A with the
author below

A Facebook user can delete both their own posts and comments
and — unlike on Twitter — comments that others make on the
user’s posts. Like Twitter, Facebook allows a user to block
others from his or her profile page. A user can also “ban”
someone from a non-profile page that the user creates, but while the banned user cannot publish on that
page or like or comment on its posts, he or she can still follow it and share posts from it.

The Legal Test

The court in One Wisconsin Now, as well as the Second Circuit in Knight, applied a three-part test to
assess an alleged First Amendment violation in the social media context. This test reviews whether 1) the

https://www.wisbar.org/NewsPublications/WisconsinLawyer/Pages/Article.aspx?Volume=93&Issue=18&ArticlelD=27401
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defendants acted under color of law in operating their social media accounts, 2) the accounts were public
forums, and 3) the defendants engaged in prohibited discrimination.®

Color of Law

A public employee generally acts under color of state law “while actlng in his [or her] official capacity or
while exercising his [or her] responsibilities pursuant to state law.”® In the context of a social media
account, courts have examined whether, under the totality of the circumstances, the actor uses the
account “for conducting official business” and has given the account “the trappings of office.”’

Conducting “official business” may include disseminating official information, communicating with
constituents, and using governmental staff and resources in operating the account. The actor need not
have specific authorization under law to operate the account or to block someone.

The “trappings of office” may include the use of official titles, governmental language and |magery, links to
official internet sites in the timeline, and frequent reference to official matters in the content.'? That
accounts are privately owned by social media companies is nondispositive, because they are still operated
by public actors.

Forum Type

Although a social media space might not be a traditional public forum, public speech protections still apply
to less traditional, “designated” public forums. These are “Iocat|ons or channels of communication that the
government opens up for use by the public for expressive activity,” 14 as evidenced by the “policy and

practice of the government” and “the nature of the property and its compatibility with expressive activity."15

Several courts have found that government operated social media accounts easily meet the definition of a

designated public forum."® This is largely due to the nature of social media accounts, where “interaction

remains a key component.” As the One Wisconsin Now court found, a government actor who does not
‘aniSh to create a public forum has other options, such as creating a noninteractive blog.17

A government actor who does not wish to
create a public forum has other options, such 9y
as creating a noninteractive blog.

Defendants commonly claim that their account is government speech, which does not require neutrality
under the Free Speech clause.'® Courts have agreed that a government actor’s own tweets are
government speech. But they have disa 9greed that the “interactive space” of a government actor’s social
media account is government speech Courts have generally found these spaces, such as reply threads
where nongovernment speakers are clearly identified, to be designated public forums.20

A notable minority opinion exists, however. InMorgan v. Bevin, a federal court in Kentucky held that the

governor’s Twitter and Facebook accounts constituted government speech in their entirety, and that in
blocking plaintiffs who posted critical comments, he was “not suppressing speech, but [] merely culling his
.. accounts to present a public image that he desires.”?’

Viewpoint, Content-based, or Other Actionable Discrimination

The final question — whether the government actors engaged in discrimination in violation of the First
Amendment — evaluates a government action and its motives. In the social media context, the action at
issue is typically a government actor blocking another social media user.

Discrimination based on the particular viewpoint expressed in relation to a given subject matter (“viewpoint
discrimination”) rates as the worst in the taxonomy of government restrictions on speech. It is prohibited
under any circumstance.22

Content-based discrimination, which is closely related to viewpoint-based discrimination, includes
restrictions based both on subject matter and on the speaker’s identity and status. It is permissible only if
the government satisfies strict scrutiny — that is, if it shows that the restriction on speech is “necessary to
serve a compelling state interest and that it is narrowly drawn to achieve that interest.”23 Even some

€ EFontent-neutral time, place, and manner restrictions on speech may be actionable.2

Discrimination based on the particular
viewpoint expressed in relation to a given
subject matter (“viewpoint discrimination”)
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rates as the worst in the taxonomy of
government restrictions on speech. It is L}
prohibited under any circumstance.

The courts in One Wisconsin Now and Davison examined the defendants’ statements and conduct and
found that “[gliven the context ... the only reasonable inference” was that the defendants selectively
blocked plaintiffs because of the plaintiffs’ prior expression.25 In One Wisconsin Now, the court cited one
defendant’s statement that his Twitter feed was “not for Dane County liberals to carry on conversations
with me,” and another defendant’s statement that he blocked the plaintiff because ofé)nor ‘crude
comments on Wisconsin politics,” despite being unable to cite any such comments.?

Defendants often struggle to satisfy the strict scrutiny test because less restrictive alternative methods of
regulating speech online are available. For instance, instead of blocking a user over an objectionable
comment, a government actor could ask the user to delete it, report it to Twitter or Facebook, or (on
Twitter) mute the user.2’

Remedies and Future Considerations

Upon a finding of liability, various kinds of relief are available to those who have been blocked on social
media. Courts have so far awarded primarily declaratory relief, flndlng injunctive relief inappropriate or
unwarranted given the case or the changing nature of social media.?® Courts may also award prevailing
plaintiffs their attorney fees and costs 29 Damages claims may be barred by qualified immunity for acts
that pre-date Davison or nght

Government actors may ask what options they have to avoid First Amendment lawsuits but also avoid
obscene or other undesirable content on their social media accounts. Courts are still developing answers
on a case-by-case basis, and the U.S. Supreme Court has not directly weighed in.

In the meantime, government actors and the lawyers who represent them may wish to keep the following
guidelines in mind:

. Social media accounts used by government officials or entities may constitute a public forum. Review

accounts to determine whether they are used for government business or bear the “trappings of
office.”

. Speech on matters of public concern, including political speech, falls within the core of First
Amendment protection. Government officials should avoid knee-jerk somal medla restrictions on
sharply worded comments, because even “[g]iving offense is a wewpomt

. Before blocking a user, consider whether less restrictive options are available, such as muting on
Twitter.

. Consider drafting social media policies; if such a policy is used, post it clearly and apply it even-
handedly.

. Social media policies containing content-based and time, place, and manner restrictions should be
carefully crafted to meet their respective levels of scrutiny. In general, certain narrow categories of
speech have previously been found to justify content-based restrlct|ons |nclud|ng obscenity,
defamation, fraud, incitement, and speech integral to criminal conduct.3

Model social media policies are few and far between. However, a policy developed to settle a blocking
case brought by the ACLU against the governor of Maryland may provide a starting pomt It identifies
content that may be removed, such as comments containing malicious software, advertising, and threats
to public safety, and identifies when users may be restricted. It also provides a process for appealing the
loss of access.

Conclusion

Social media presents tremendous opportunities for citizens and government officials to inform each other
and interact. Awareness of developing jurisprudence on social media can help promote a healthier political
discourse and forestall future First Amendment headaches.

Meet Our Contributors

What was your favorite vacation?

My favorite vacation was my month-long honeymoon in South America. My wife and | spent our free
time for months before this once-in-a-lifetime opportunity planning meticulously, watching movies, and
reading literature from and about South America to ground ourselves in its history and culture. This
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preparation stage alone provided a huge part (if not quite half) of the trip’s fun and
R rewards.

i| Then, over a mostly charmed and frequently surreal 30-day existence on a (relative)

~ shoestring, we boated down the Amazon, hiked the Inca Trail, off-roaded across the Uyuni
Salt Flats, sandboarded dunes in the Atacama, and rode horses through Argentina’s wine
country (to omit many less glamorous forms of transport). | was gratified to see my long-
evaporated command of the Spanish language return to near adequacy and to meet a
host of lovely people, both natives and fellow tourists. (Of the latter group, a surprisingly small share
were Americans — a sad commentary, | thought, on our country’s comparatively low appreciation for
grand adventure.)

South America sent me home with everything | could have asked for: not my wallet (pilfered in Rio), but
plenty of photos; exactly the right amount of fatigue and a bit of relief at having survived (relatively)
unscathed; feelings that were overwhelmed by a piqued sense of adventure and a longing to return for
more; an awed mind and inspired heart; a newly discovered sense of self; enough shared memories for
a lifetime of dreams and reminiscences with my traveling companion; and, best of all, a deeper love for
my wife.

Aaron Dumas, Pines Bach LLP, Madison.
What is your favorite book?

One of my favorite books is All the King’s Men, by Robert Penn Warren. The book
chronicles the rise and fall of an initially well-meaning but eventually corrupt southern
politician. It is uniquely American and provides insights into our nation’s politics that
resonate even today. The writing is so well done and creative (like the line, “a slow sad
susurrous rustle”), and the book won the Pulitzer Prize for literature in 1947. | try to read it
every 10 years or so and am due to revisit it soon.

Christa Westerberg, Pines Bach LLP, Madison.

Become a contributor! Are you working on an interesting case? Have a practice tip to share? There
are several ways to contribute to Wisconsin Lawyer. To discuss a topic idea, contact Managing Editor
Karlé Lester at (800) 444-9404, ext. 6127, or email klester@wisbar.org. Check out our writing and
submission guidelines.
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CACP Minutes
May 5, 2020 @ 6:00 p.m.
GoTo Meeting

Present:
Jean Ligocki, Regina Hirsch, Brett Schumacher, Ben Heili and Mayor Tim Swadley

Others Present:
City Clerk Holly Licht

Call to Order:
Ligocki called the meeting to order at 6:00 p.m.

Communications:
None

Discussion and possible action regarding a social media policy for elected officials

The Committee asked to have attorney Dregne look at the policy and provide feedback for the June
Meeting. Heili stated that the policy may be too overbroad and that we need to better define “for
political purposes”. He also suggested looking into the Madison City Council blog page.

Election of a Committee Chair
Ligocki nominated Heili as Chair of the CACP, second by Schumacher. Motion carried 5-0. Heili became
the Chair and began running the meeting.

Election of a Vice-Chair
Hirsch nominated Ligocki as vice chair of the CACP, second by Schumacher. Motion carried 5-0. Ligocki
became vice-chair.

Setting meeting dates and times
The committee agree to keep the same schedule and to meet the first Tuesday of the month at 6:00
p.m.

Approval of March 3, 2020 CACP Minutes
Motion by Schumacher, second by Hirsch to approve the March 3, 2020 CACP minutes. Motion carried
5-0.

Discussion and possible action regarding safe voting initiatives for 2020

Clerk Licht explained that there has been some discussion about sending absentee ballot applications to
registered voters in preparation for the 2020 fall elections. Initially, the City ran numbers on the costs,
but since the county has expressed that they would be willing to do it. Clerk Licht expressed some
concerns about the timeline the county was proposing. She stated that it would be best to have the
mailing out go this summer. The committee directed Clerk Licht to draft a letter for the county asking
them to send out absentee ballot applications and put together a timeline.

Discussion related to COVID-19 Issues
Mayor Swadley gave an update on PPE and staff working from home. Right now there does not seem to






be any issues.

Adjournment
Motion by Ligocki, second Schumacher to adjourn at 7:30 p.m. Motion carried 5-0.

Respectfully Submitted,

Holly Licht, City Clerk






RESOLUTION OF THE COMMON COUNCIL

Resolution Authorizing and directing the proper City official(s) to adopt a policy relating to attending
City meetings via remote access

Committee Action: Community Affairs and Council Policy approved 5-0 on February 5, 2019

Fiscal Impact: None

File Number: R-79-2019 Date Introduced:  May 28, 2019

WHEREAS, the Community Affairs and Council Policy Committee met on March 19, 2018 to
discuss allowing attendance and participation in City meetings via an electronic means; and

WHEREAS, Community Affairs and Council Policy recommended 4-0 to adopt a policy to
prohibit attending and participating in City meetings via telephone, conference call, video
conference call or any other media, and

WHEREAS, the Council provided recommended that the Policy should allow attending meetings
virtually in some circumstances and direct the Committee to revise the policy; now

BE IT RESOLVED by the Common Council of the City of Stoughton that the Council approve
the City of Stoughton Policy Relating to attending City meetings via remote access

Council Action: |:| Adopted |:| Failed Vote

Mayoral Action: |:| Accept |:| Veto

Tim Swadley, Mayor Date

Council Action: |:| Override Vote






CITY OF STOUGHTON
COMMON COUNCIL pOLICY
ATTENDING CITY MEETINGS VIA REMOTE ACCESS

Attendance or participation by an elected City official or appointed citizen member via telephone,
conference call, video conference call or any other electronic media shall be permitted for standing/non-
standing committees if reasonable arrangements can be made. The committee member attending the
meeting via remote access shall be permitted to vote and will count towards the quorum of the

meeting. Only one member of each committee may participate in the meeting via remote access.

Participation via remote access-ferPlanning-Commission, the-RedevelopmentAutherity-for City Council
shall be prohibited. Members must be physically present in order to attend or participate in Rlanning

CommissionRedevelopment-Authorityand-City Council. Planning Commission members may
participate via remote access only for discussion purposes; they may not vote or count towards the
quorum. If a member is unable to attend a City meeting, they must contact the City Clerk or the
Chairperson of the committee to notify him/her of the absence by noon on the day of the meeting.
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