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Tonight’s Topics

• Technology and the Open Meetings Law

• Personnel Records and the Public Records 
Law

• Public Safety Collective Bargaining

• Intergovernmental Cooperation



Open Meetings
• The purpose of the Open Meetings Law is to give the 

public the fullest and most complete information 
concerning the affairs of government.  

• All meetings shall be publicly held, § 19.81(2), Wis. Stats: 
“To implement and ensure the public policy herein 
expressed, all meetings of all state and local govern-
mental bodies shall be publicly held in places reasonably 
accessible to members of the public and shall be open to 
all citizens at all times unless otherwise expressly 
provided by law.”



Open Meetings
• Section 19.81, Wis. Stat. sets forth the State of Wisconsin’s policy 

perspective regarding meetings of governmental bodies and the need 
for those meetings to occur in public to the fullest extent:

– (1) In recognition of the fact that a representative government of the 
American type is dependent upon an informed electorate, it is declared to 
be the policy of this state that the public is entitled to the fullest and most 
complete information regarding the affairs of government as is compatible 
with the conduct of governmental business.

– (2) To implement and ensure the public policy herein expressed, all 
meetings of all state and local governmental bodies shall be publicly held in 
places reasonably accessible to members of the public and shall be open to 
all citizens at all times unless otherwise expressly provided by law.



Open Meetings
• Section 19.81, Wis. Stat. continued: 

– (3) In conformance with article IV, section 10, of the constitution, 
which states that the doors of each house shall remain open, 
except when the public welfare requires secrecy, it is declared to 
be the intent of the legislature to comply to the fullest extent 
with this subchapter.

– (4) This subchapter shall be liberally construed to achieve the 
purposes set forth in this section, and the rule that penal statutes 
must be strictly construed shall be limited to the enforcement of 
forfeitures and shall not otherwise apply to actions brought under 
this subchapter or to interpretations thereof.



Open Meetings – Scope of the Law
• Applies to Governmental Bodies, which are defined as:

– “[A] state or local agency, board, commission, committee, 
council, department or public body corporate and politic created 
by constitution, statute, ordinance, rule or order; a governmental 
or quasi-governmental corporation except for the Bradley center 
sports and entertainment corporation; a local exposition district 
under sub ch. II of ch. 229; a family care district under s. 46.2895; 
a nonprofit corporation operating the Olympic ice training center 
under §42.11(3); or a formally constituted subunit of any of the 
foregoing, but excludes any such body or committee or subunit of 
such body which is formed for or meeting for the purpose of 
collective bargaining under Subch. I, IV or V of Ch. 111.”



Open Meetings – Recording 
• A governmental body must make a reasonable 

effort to accommodate anyone who wants to 
record, film or photograph an open session 
meeting, provided the activity does not interfere 
with the conduct of the meeting.  Wis. Stat. §
19.90.

• The same right does not extend to closed session 
meetings.



Open Meetings – What types of meetings 
are covered?  

• Definition of meeting:“[T]he convening of members 
of a governmental body for the purpose of exercising 
the responsibilities, authority, power or duties 
delegated to or vested in the body.  If one-half or 
more of the members of a governmental body are 
present, the meeting is rebuttably presumed to be for 
the purpose of exercising the responsibilities, 
authority, power or duties delegated to or vested in 
the body.”  Wis. Stat. § 19.82(2).



Open Meetings – What types of meetings 
are covered?

Purpose to Engage in Governmental Business:

• “governmental business” refers to any formal or informal 
action, including discussion, decision or information 
gathering, on matters within the governmental body’s 
realm of authority.  Showers, 135 Wis. 2d at 102-03.  

• A governmental body is engaged in governmental business 
when its members gather to simply hear information on a 
matter within the body’s realm of authority.  State ex 
rel. Badke v. Greendale Village Board, 173 Wis. 2d 553, 
573-74 (1993).  



Open Meetings – What types of meetings 
are covered?

Purpose to Engage in Governmental Business:

• But, the Court of Appeals concluded in Paulton v. Volkmann, 141 
Wis. 2d 370, 375-77 (Ct. App. 1987), that no meeting occurred 
where a quorum of school board members attended a gathering of 
town residents, but did not collect information on a subject the 
school board had the potential to decide.

• But, an informal meeting of a quorum of Board members where 
the Town Chairperson decided not to place a sensitive personnel 
issue on the agenda and where one Board member conveyed 
advice received from the Town attorney about that issue was not 
a “meeting.”  State ex rel. Gates v. Dorshorst, 2004 WI App 88 
(Unpublished). 



Open Meetings – What types of meetings 
are covered?

• The Showers Test – The above definition of a 
“meeting” applies whenever a convening of 
members of a governmental body satisfies two 
requirements:  (1) there is a purpose to engage in 
governmental business; and (2) the number of 
members present is sufficient to determine the 
governmental body’s course of action.  State ex 
rel. Newspapers v. Showers, 135 Wis. 2d 77, 398 
N.W.2d 154 (1987).



Open Meetings – What types of meetings 
are covered?

Number of Members Present Requirement.

– It is critical to remember that the power to control a 
body’s course of action can refer either to the 
affirmative power to pass a proposal or the negative
power to defeat a proposal, i.e., a “negative quorum.”  

– The size of a negative quorum is smaller than a tie-
vote of a quorum in situations where a super-majority 
(2/3 or 3/4) vote is required for a body to pass a 
measure.



Open Meetings – Quorums
Walking Quorums:

• A “walking quorum” is a series of gatherings among 
separate groups of members of a governmental body, 
each less than quorum size, who agree, tacitly or 
explicitly, to act uniformly in sufficient number to reach a 
quorum.  Showers, 135 Wis. 2d at 92.  

• The critical element of a walking quorum is an agreement 
to act uniformly.  If there is no tacit or express 
agreement, exchanges among separate groups of members 
may take place without violating the Open Meetings Law.



Open Meetings – Quorums
Problems with Walking Quorums:

• The danger is that walking quorums produce a 
predetermined outcome and may render publicly-held 
meetings a mere formality.  See State ex rel. Lynch v 
Conta, 71 Wis. 2d 622, 239 N.W. 2d 313 (1976).

• Proxies or surrogates cannot be used to circumvent the 
Open Meetings Law.  Clifford Correspondence, April 28, 
1986.



“Petitions” and Walking Quorums

• The signing, by members of a body, of a document asking 
that a subject be placed on the agenda of an upcoming 
meeting does not constitute a “walking quorum.”  Kay 
Correspondence, April 25, 2007; Kittleson 
Correspondence, June 13, 2007.

• In contrast, where a majority of members of a body sign a 
document that expressly commits them to a future course 
of action, a court could find a walking quorum violation.  
Huff Correspondence, January 15, 2008.



LEST WE FORGET . . . .

• The Public Records Law will presumptively 
require the release of electronic records 
that are used to assert an open meeting 
occurred unless prohibited from release by 
statute, common law, or the balancing 
test.



Open Meetings – Telephonic Meetings

• Telephone Conferences - In 1980, the 
Attorney General opined that a telephone 
conference involving a governmental body 
constituted a meeting and was subject to 
the provisions of the Open Meetings Law.  
69 Op. Att’y Gen. 143 (1980). 



Open Meetings – Video Conferences
Video Conferences

• In order to comply with the Open Meetings Law, the 
video conference must be “reasonably accessible” to 
the public.  

• A video conference may be “reasonably accessible” if it 
is broadcast at a location open to the public.  

• It would seem prudent that an accessible room be 
reserved for the public viewing of the meeting.



Open Meetings – E-Mail
• Communications via electronic mail may constitute a 

“meeting” and be subject to the Open Meetings Law.  

• The underlying principle is pretty simple: e-mail is a 
valuable, time saving device for quick and incidental 
communication, but it should not be used to carry on 
private debate and discussion which belongs at a public 
meeting subject to public scrutiny. Benson 
Correspondence (March 2004).  



Open Meetings – E-Mail
• While there is no applicable appellate level judicial 

precedent in Wisconsin that addresses the use of 
electronic mail in the context of Wisconsin’s Open 
Meetings Law, members of governmental bodies are 
strongly discouraged from communicating via electronic 
mail on matters within the realm of their authority. 



Open Meetings – E-Mail

• An open meetings violation may occur if elected officials are instant 
messaging or contacting each other via e-mail within a close time 
frame if: 1) enough of them are involved in the messaging to 
determine the body's course of action, and 2) there is a purpose to 
engage in governmental business. An open meetings violation could 
also occur if a single official were to e-mail other officials in 
succession, asking for their support of a particular matter or position. 
If the sender (or others forwarding the sender's e-mail) were to reach 
enough officials to constitute a quorum necessary to take the action 
contemplated in the e-mail, or to block a contemplated action, then 
a "walking quorum" or "negative quorum" violation may occur.  Benson 
Correspondence, March 2004. 



Open Meetings – E-Mail
• October 2000 Attorney General Opinion:  Electronic mail features 

such as “reply all” and “forward” make it possible for a message to 
be instantaneously transmitted to a sufficient number of members of 
the governmental body to determine the body’s course of action on 
the matter, thus satisfying the definition of a meeting.  Krischnan
Correspondence, October 3, 2000. 



Open Meetings – E-Mail
• Email Voting. Jones Correspondence January 2010:  The email voting 

by members of the city governmental body in question amounted to 
the exercise of the body’s responsibilities, authority, power or duties, 
and therefore was the conduct of governmental business. In addition, 
it appears that enough members participated in the voting to 
determine the course of the body’s action. Moreover, it appears that 
the members voted with the understanding that the body’s action 
would be determined by the number of votes in favor of or in 
opposition to the question that was the subject of the committee’s 
vote. The members’ apparent agreement to determine the body’s 
course of action in this way fits the definition of a “walking quorum” 
type of “meeting” …, to which the public notice and accessibility 
requirements of the open meetings law applied.



Open Meetings – E-Mail
• Email Voting. Jones Correspondence January 2010: In the absence of a 

meeting notice that provided time, date, and place information, 
members of the public could not have reasonable access to observe 
the body’s exercise of its powers or responsibilities. Although it is not 
appropriate for me to speculate whether a governmental body could 
create some type of email voting protocol and public notice that 
would satisfy the public notice and public accessibility requirements 
of the open meetings law, a governmental body almost certainly 
violates the open meetings law if it takes binding collective action by 
aggregating the email votes of its members in using a method that 
allows no opportunity for public observation of the process.



Open Meetings – E-Mail

• Interesting caveat . . . While the “reply all” and 
“forward” features of e-mail may run amok of the Open 
Meetings Law, note that written correspondence is not 
viewed as convening a “meeting.” 

• Still, open records issues remain.   



Open Meetings – Texting and IM

• The same principles as Email likely apply to “texting” or 
instant messaging, but with greater concern that the 
exchange is intended to be a “discussion” due to the 
inherent nature of instant messaging and texting.  



Open Meetings – Texting and IM

• Query: 

– Electronic messaging between Board members before 
(or after) a meeting?  

– Electronic messaging between Board members during 
an open session meeting?  

– Electronic messaging between Board members during a 
break of a meeting?  

– Electronic messaging between Board members during a 
closed session meeting?  



Madison General Ordinance 2.15(2)

No member of the Council shall communicate 
electronically with another member of the 
Council during a meeting on any matter on 
the meeting agenda, unless the electronic 
communication is saved and available under 
the Public Records Law and unless such 
communication in no way violates the Open 
Meetings Law. (enacted 2007)



War Stories

Madison “City Council 
emails, texts present 
challenges for laws 
governing open meetings, 
records”  Wisconsin State 
Journal (May 7, 2012). 
http://host.madison.com/wsj/news/local/govt-and-politics/city-council-emails-
texts-present-challenges-for-laws-governing-open/article_89466178-96e1-
11e1-a11d-0019bb2963f4.html



War Stories

City Attorney Michael May, in an investigation directed by Mayor Paul Soglin, determined that then-council 

president Denise DeMarb and Ald. Mark Clear engaged in a single “clear violation” of the law, while serving on 

a three-member Subcommittee on Strategic Plans and Priorities that developed the plan to shift certain mayoral 

powers to the council.



War Stories

Dinner, the Quorum and Email Evidence . . . .
“Wisconsin Natural Resources Board violates 

open meetings law,” Milwaukee Journal 
Sentinel (June 2, 2017).

http://www.jsonline.com/story/news/2017/06/02/wisconsin-natural-resources-board-violates-open-meetings-law/366310001/



War Stories

Email Polling approving a change order to a 
Fire Station Construction Contract Allegedly 
Violates Ohio Open Meetings Law

http://www.cleveland.com/brecksville/index.ssf/2017/08/brecksville_officials_violated.html



PUBLIC RECORDS



Overview
• One of the most important jobs of the custodian of 

records is to maintain and provide the public with access 
to records.

• Wisconsin’s Public Records Law (Wis. Stat. §§ 19.31–.39).

• Personnel Records Law (Wis. Stat. § 103.13).

• Duty to share information with the collective bargaining 
representative.  

• Rules of Civil Procedure and State and Federal laws 
governing discovery.



What is a Record Subject to Disclosure?

• Statement of Policy.  Section 19.31, Wis. Stat. states:

[I]t is declared to be the public policy of this state that all persons are 
entitled to the greatest possible information regarding the affairs of 
government and the official acts of those officers and employees who 
represent them.  Further, providing persons with such information is 
declared to be an essential function of representative government and 
an integral part of the routine duties of officers and employees whose 
responsibility it is to provide such information.  To that end, ss. 19.32 to 
19.37 shall be construed in every instance with a presumption of 
complete public access, consistent with the conduct of governmental 
business.  The denial of public access generally is contrary to the public 
interest, and only in exceptional cases may access by denied.



What is a Record Subject to Disclosure?

• Definition of Record.  Section 19.32(2) defines “Record” broadly!

• The requester gets to see the records unless disclosure is barred 
by:

– Statute;

– Common law; or

– Public Policy Balancing Test.  Whether the public’s strong 
interest in disclosure is overcome by the public’s greater 
interest in nondisclosure.  Wisconsin’s Supreme Court has held 
that in every case, the public’s interest in disclosing the record 
weighs heavily.  Newspapers, Inc. v. Breier, 89 Wis.2d 417, 279 
N.W.2d 179 (1979).



Distinguishing Factors Impacting Judicial Analysis in 
Cases Involving Personnel Records

• The type of personnel record matters (an unflattering 
investigation report v. an employee’s application for 
employment).

• The type of employee (teachers, police officers, executives).

• High ranking official v. rank and file employee matters. When 
applying the balancing test, higher ranking employees have a 
reduced expectation of privacy.  Wis. State Journal v. UW-
Platteville, 160 Wis. 2d 31 (1990).

• Circumstances of the request 

• The “the identity of the requester” matters.  



Personnel File Records: Where Have 
We Been?

There is no blanket exemption allowing for 
nondisclosure of personnel “files.”  It is a 
case-by-case determination.  Wisconsin 
Newspress, Inc. v. School District of 
Sheboygan Falls, 199 Wis. 2d 768 (1996).    



Personnel File Records: Where Have 
We Been?

• Access Denied.  Village of Butler v. Cohen, 163 Wis. 2d 819, 828 n.3 (Ct. App. 
1991). Upholding the records custodian’s decision to withhold access to 
personnel records of law enforcement officers because disclosure would: 

– Run counter to the legislature’s recognition, indicated in sec. 19.85, 
Stats., of the need to keep personnel records confidential “to maintain 
the reputational and privacy interests of the individual employee;” 

– Provide the requester with greater access than the officer himself enjoys;

– Subvert the villages’ policy of ensuring their employees “opportunities for 
satisfying careers and fair treatment” based on the value of each 
employee’s service;

– Impinge upon the officers’ right to privacy;



Personnel File Records: Where Have 
We Been?

– Inhibit the villages’ ability to hire and retain competent personnel and would 
diminish the fair, efficient and effective rendering of services;

– Prevent a reviewer from freely making candid assessments of an individual 
officer’s strengths and weaknesses, if that information might later be used 
publicly against the officer, perhaps in a life-threatening situation;

– Discourage officers from testifying in court, thus frustrating the public 
interest in prosecution of law violators;

– Run counter to the villages’ interests in maintaining the confidentiality of its 
personnel records, an interest similar to that of state employee personnel 
matters closed to the public under sec. 230.13, Stats.; and

– Aid in the circumvention of rules against pretrial discovery in the prosecution 
of traffic offenses.



Personnel File Records (cont’d)
• “[T]he City has an interest in protecting its employees 

from harassment by responding to what may become an 
unwarranted use of the officer’s respective disciplinary, 
performance/promotion evaluations and files, by a law 
firm demanding disclosure as an alternative to the 
discovery statutes already in place for cases involving 
ongoing criminal, municipal and traffic codes.”  Law 
Offices of Pangman & Assocs. v. Zellmer, 163 Wis. 2d 
1070, 473 N.W.2d 579 (Ct. App. 1991).



Personnel File Records (cont’d)
– The court of appeals upheld the following reasons for not disclosing the personnel files:

• Disclosure “might harm the reputation of the police officers;”

• Disclosure “would have a chilling effect on law enforcement, thus harming the public;”

• Disclosure would encourage “police officers [to] choose other employment or make fewer 
arrests in order to avoid potential embarrassment or humiliation if they knew that the 
contents of their personnel files might be made public as a result of arrest;”

• Disclosure would make police supervisors . . . less candid in evaluations of law 
enforcement personnel [thereby] deprive[ing] evaluations of their beneficial corrective 
functions and thereby, have adverse effects on law enforcement performance and 
consequently the public.”

• The court of appeals refused to address privacy interests of the employees.  It stated, 
“the City also argues that a police officer’s privacy interest is an important consideration 
in determining access to personnel files and that there is an overriding public interest in 
keeping police personnel files confidential. While the members of this panel may agree 
with that proposition, here the custodian did not make these arguments as specific public 
policy reasons for refusal.”



Personnel File Records (cont’d)

• Protecting the safety and well being of an officer 
who is an undercover officer is a permissible 
consideration for withholding access to certain 
personnel records.  Law Offices of Pangman & 
Assocs v. Stigler, 161 Wis.2d 828 (Ct. App. 1991).  



Personnel File Records: Where Are We Now? 

• Statutory bar to disclosure of specific personnel information and records.  Section 
19.36(10)(a)–(d). Employee Personnel Records:

– Unless access is specifically authorized or required by statute, an authority 
shall not provide access under s. 19.35 (1) to records containing the following 
information, except to an employee or the employees representative to the 
extent required under s. 103.13 or to a recognized or certified collective 
bargaining representative to the extent required to fulfill a duty to bargain 
under ch. 111 or pursuant to a collective bargaining agreement under ch. 111:

• (a) Information maintained, prepared, or provided by an employer 
concerning the home address, home electronic mail address, home 
telephone number, or social security number of an employee, unless the 
employee authorizes the authority to provide access to such information.



Personnel File Records: Where Are We Now? 

• (b) Information relating to the current 
investigation of a possible criminal offense or 
possible misconduct connected with 
employment by an employee prior to disposition 
of the investigation.

• (c) Information pertaining to an employees 
employment examination, except an 
examination score if access to that score is not 
otherwise prohibited.



Personnel File Records: Where Are We Now? 

• (d) Information relating to one or more specific 
employees that is used by an authority or by the 
employer of the employees for staff management 
planning, including performance evaluations, 
judgments, or recommendations concerning future 
salary adjustments or other wage treatments, 
management bonus plans, promotions, job 
assignments, letters of reference, or other 
comments or ratings relating to employees.



Personnel Investigation and Discipline Records

Statutory Bars to Disclosure of Certain Investigation 
Records.  

– Wisconsin Statute Section 19.36(10)(b).  
Information relating to the current 
investigation of a possible criminal offense or 
possible misconduct connected with 
employment by an employee prior to 
disposition of the investigation.



Personnel Investigation and Discipline Records

Statutory Bars to Disclosure of Certain Investigation Records.  

– Section 19.356(1)(am)1. Seifert v. School District of Sheboygan Falls, 2007 WI App 
207; Letter to Vincent Moschella and Dean Collins from Attorney General (April 
15, 2005).   Custodians may rely on Section 19.35(1)(am)1 in certain circumstances 
as a basis for not turning over records related to pending investigations or 
litigation in response to requests for records containing personally identifiable 
information.  Section 19.35(1)(am)1 states: 

• Any record containing personally identifiable information that is collected or 
maintained in connection with a complaint, investigation or other 
circumstances that may lead to an enforcement action, administrative 
proceeding, arbitration proceeding or court proceeding, or any such record 
that is collected or maintained in connection with such an action or 
proceeding.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• State ex rel. Journal/Sentinel v. Arreola, 207 Wis.2d 496 
(Ct. App. 1996) Reports summarizing or detailing 
discharges of weapons or other use of deadly force must 
be released, though officer’s home address and 
supervisory conclusions, recommendations or other 
comments regarding discipline may be redacted from 
records before disclosure.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• Kailin v. Rainwater, 226 Wis. 2d 134 (Wis. Ct. App. 1999). Reputational or privacy 
interests.

– Kailin, a former principal, was accused of inappropriate contact with various 
students over the course of his 28 year career.  After Kailin’s resignation from the 
District, the local newspaper sought the investigation file surrounding Kailin.  The 
District determined the file was subject to release under Wisconsin’s Public 
Records Law.  Kailin disagreed and sought to prohibit the District from releasing 
the records under Woznicki, primarily arguing that release was improper due to 
Kailin’s privacy and reputational interests. Id. at 138-141.

– As of the date the District notified Kailin it was planning on releasing the records, 
38 separate news stories had been published with regard to the allegations waged 
against Kailin. Id. at 156.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• Kailin v. Rainwater, 226 Wis. 2d 134 (Wis. Ct. App. 1999). 
Reputational or privacy interests.

– The Court ultimately held that a record subject’s argument as to 
non-release of records under Woznicki on grounds of reputational 
or privacy interests is substantially weakened when the public 
knowledge as to the allegations against the record subject exists.  
Id. at 156-57.

– The Court stated it cannot “un-ring the bell” with regard to such 
public knowledge existing at the time of a record subject 
attempting to prevent the disclosure of records. Id. at 148.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• Harassment investigation records.  Witnesses, Confidential Informants and 
pledges of confidentiality. Hempel v. City of Baraboo, 2005 WI 120, 699 
N.W.2d 551. The “Exceptional Six” reasons.  

– The City harassment policy provides for confidential investigations.

– Disclosure would interfere with the City’s ability to conduct thorough and 
confidential internal investigations.

– Disclosure would interfere with and hamper the City’s ability to ensure 
employees an opportunity for satisfying careers and fair treatment and 
would impinge upon the City’s right and opportunity to retain competent 
law enforcement personnel. 



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• The “Exceptional Six” continued:  

– Disclosure would undermine the City’s ability to protect the privacy rights 
of individuals who cooperated in the investigation and to protect them 
from harassment or retaliation.

– Nondisclosure is required to prevent loss of morale, and disclosure could 
cause officers to choose other employment thereby inhibiting the City’s 
ability to hire and retain competent personnel. 

– Disclosing documents that may contain unsubstantiated or untrue 
information might cause unwarranted personal or economic harm.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• Post-discipline disclosure of investigation records.  

– Concluding that the “term ‘investigation’ in § 19.36(10)(b) includes only 
that conducted by the public authority itself as a prelude to possible 
employee disciplinary action. We also conclude that an authority's 
investigation achieves its "disposition" when the authority acts to impose 
discipline on an employee as a result of the investigation, regardless of 
whether an employee elects to pursue grievance arbitration or another 
review mechanism that may be available under applicable statutes, 
ordinances, regulations or a collective bargaining agreement.”  Local 
2489 AFSCME, AFL-CIO v. Rock County, 2004 WI App 210, 277 Wis. 2d 208, 
689 N.W.2d 644.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Redacting Investigation Information in Records.  

• Post-discipline disclosure of investigation records.  Local 2489 AFSCME, AFL-
CIO v. Rock County, 2004 WI App 210, 277 Wis. 2d 208, 689 N.W.2d 644.

• The public’s interest in not injuring the reputations of public employees must 
be given due consideration, but it is not controlling. When individuals become 
public employees, they necessarily give up certain privacy rights and are 
subject to a degree of public scrutiny. This is especially true when they are 
employed in a law enforcement capacity.

• Public policy dictates that public officers and employees who engage in 
potentially illegal conduct should have no expectation that public records 
relating to that conduct will be suppressed simply because news of the 
records' existence may make their jobs more difficult or dilute their 
effectiveness in some way.



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Not Disclosing Certain Investigation Records.  

• Application of the Definition of “Record” to Pornographic Images from an 
employee’s computer.  Zellner v. Cedarburg School District, 2007 WI 53, 731 
N.W.2d 240.  

– An investigation reaches its final disposition when the public employer 
has completed the investigation and acts to impose discipline.  The Court 
decided that post-discipline investigation records (which are records 
created or obtained after discipline is issued or prepared in anticipation 
of post-discipline hearings (such as arbitration or court proceedings)) are 
not personnel investigation records related to a pending investigation, 
which would be barred from disclosure by Section 19.36(10)(b) until the 
disposition of the investigation, and may be disclosed following notice to 
the employee pursuant to Section 19.356, Wis. Stat. 



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Not Disclosing Certain Investigation Records.  

• Application of the Definition of “Record” to Pornographic Images from an employee’s 
computer.  Zellner v. Cedarburg School District, 2007 WI 53, 731 N.W.2d 240.  

– The public’s interest in disclosure of discipline and personnel investigation records 
of public school teachers is heightened: 

• Public school teachers like Zellner are in a significant position of responsibility and 
visibility. They are entrusted with the responsibility of teaching children, and the public 
has an interest in knowing about such allegations of teacher misconduct and how they are 
handled. The public also has an interest in knowing how the government handles 
disciplinary actions of public employees. As we stated . . . , “‘All officers and employees 
of government are, ultimately, responsible to the citizens, and those citizens have a right 
to hold their employees accountable for the job they do.’”

– Zellner at ¶38 (quoting Linzmeyer v. Forcey, 2002 WI 84, ¶28, 254 Wis. 2d 306, 646 
N.W.2d 811).



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Not Disclosing Certain Investigation Records.  

• Application of the Definition of “Record” to Pornographic Images from an 
employee’s computer.  Zellner v. Cedarburg School District, 2007 WI 53, 731 
N.W.2d 240.  

• The public’s interest in protecting the privacy and reputational 
interests of an individual are not equivalent to the individual’s 
personal interest in protecting his or her own character and 
reputation.  The public’s concern is not the personal embarrassment 
and damage to the individual’s reputation, but whether any public 
interest is actually implicated.  



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Not Disclosing Certain Investigation Records.  

• Discipline records.  Discipline records are not the same as 
staff management planning documents and are therefore 
not barred from disclosure under Section 19.36(10)(d), 
Wis. Stat.  Kroeplin v. DNR, 2006 WI App. 227, 725 
N.W.2d 286, review denied 2007 WI 59.

– Discipline and personnel investigation records are not 
staff management planning records otherwise barred 
from disclosure by Section 19.36(10)(d).



Personnel Investigation and Discipline Records (cont’d)

Public Policy Reasons for Not Disclosing Certain Investigation Records.  

• Discipline records. Kroeplin v. DNR, 2006 WI App. 227, 725 N.W.2d 286.

– Again, the court acknowledges the public’s interest in knowing about allegations of 
misconduct: 

• The allegations in this case involve the possibility of criminal misconduct, and at a 
minimum, a violation of a significant work rule relating to the proper circumstances 
under which a law enforcement officer may request a license plate check. These 
allegations go to the heart of the trust the public places in law enforcement officers 
such as Kroeplin. The distinctions Kroeplin attempts to make do not persuade us 
that nondisclosure is appropriate.  Kroeplin, ¶49.

– The public’s interest in protecting an individual’s reputation is significantly diminished 
when damaging information about the individual has already been made public.  



Background Investigation Records 
What constitutes a “staff management planning document” under Wis. Stat. §
19.36(10)(d)?

• The Lakeland Times v. Lakeland Union High School, 2014AP95.  

• School district narrowed their search for a new boys basketball coach to two finalists, and 
formed a five-member citizen committee to interview the candidates and make a 
recommendation to the board. District officials submitted a two-page report containing 
comments about one of the candidates, drafted based on telephone conversations with 
previous employers.  The committee was not given a similar document about the other 
candidate.  A contentious board meeting was held.  Before convening in closed session to 
discuss the hire, a board member raised concerns about the fairness of the committee process, 
asking why the committee had been provided with comments about one candidate, but no 
comments about the other.  The board member’s reference to a negative report caught 
Lakeland Times’ attention, and it quickly filed a request for the report.  

• The district refused to produce the report, asserting it was exempt from disclosure under WIS. 
STAT. § 19.36(10)(d) as a “staff management planning” document.  



Background Investigation Records 
What constitutes a “staff management planning document” under Wis. Stat. §
19.36(10)(d)?

• The Lakeland Times v. Lakeland Union High School, 2014AP95.  

• Lakeland Times launched its own investigation but was unable to independently identify 
the sources interviewed or determine the veracity of the negative comments ascribed to 
them.  

• When analyzing what is staff management planning document that is prohibited from 
release, the court of appeals found the exception only applies when a records contains 
information “relating to one or more specific employees” And is “used by an authority or 
by the employer of the employees for staff management planning.” Although the open 
records law does not define “staff management planning,” Section 19.36(10)(d) does 
provide a nonexclusive list of qualifying records, which include “performance 
evaluations, judgments, or recommendations concerning future salary adjustments or 
other wage treatments, management bonus plans, promotions, job assignments, letters 
of reference, or other comments or ratings relating to employees.”



A Step-by-Step Analysis for Handling Records 
Requests

• Does the request have an unreasonable limitation as to 
subject matter and length of time?

• Does it meet any of the statutory exceptions (examples 
above)?

• Does it meet any of the Open Meetings exemptions under 
section 19.85, Wis. Stat. and can the custodian show that 
there is a “need to restrict public access” at that time?  

• Balancing Test.  Does the public’s interest in not disclosing 
the record outweigh the public’s interest in disclosing the 
record?



A Step-by-Step Analysis for Handling Records 
Requests

• If you decide to disclose:

– Are they the records of a “local public official?”  If so, give notice to the 
local public official and an opportunity to “augment” the record.

– Are they discipline or investigation records of an “employee?”  If so, give 
notice to the employee and the opportunity to challenge.  Notice must 
only be given to the “record subject” “to whom the record pertains” and 
not to all persons named in the record.  While a record may pertain to 
more than one individual, the mere fact that the record contains 
personally identifiable information about the individual such as his or her 
name does not mean that individual is entitled to be notified that the 
record is proposed to be released.  Letter to James R. Warren from 
Attorney General (Aug. 3, 2006).

• Wait the statutory timeframe (remember, it is business days). 



A Step-by-Step Analysis for Handling Records 
Requests

Denying Access.  Specific rules apply to whole or in-part denials.

• If some of the information is subject to disclosure, then the 
information has to be provided with the information not subject to 
disclosure redacted from the record.

• Denial Letter

– Denial must state the specific reasons for refusal.

– The custodian may not simply cite the public records statute, claim the 
information is confidential or that the release would be contrary to the 
public interest.  

– Generally, anything that is not argued in the denial letter cannot be 
argued later in court.



Public Records Tips from the Trenches

• Cooperate and communicate with the Requester to avoid 
larger problems and to avoid unnecessary searches and 
costs.  

• Cautiously create records.

• Do not comingle records containing sensitive information 
with records containing other unrelated information.

• Read what you write, before you send it.

• Consider what your mom would think if she read what you 
wrote.  



Public Records Tips from the Trenches

• The Public Records Law is not the only applicable law—most records 
are subject to discovery in litigation.  

• Carefully tailor redactions to minimize liability for open records 
violations.

• Provide specific and detailed public policy reasons for withholding 
records.

• Maintain important documents and make certain employees follow 
the Department’s Records Retention Policy.

• The scope of the law is ever-growing.  Voicemail retention and 
surveillance video retention are all on the horizon along with 
numerous other issues.  



PUBLIC SAFETY BARGAINING



Collective Bargaining

• The Golden Goose

• Interest Arbitration.

– Still no decisions since the second half of 2016 or 2017.

• CPI Index

– January 1, 2017: 0.68%

– July 1, 2017: 1.26%

– January 1, 2018: 1.84%



Fulfilling the Duty to Bargain
• At reasonable times, in Good Faith, with the intention of reaching an 

Agreement

• What fulfilling the duty to bargain may encompass?

– Meeting

– Exchanging proposals

– Sharing information

– Dispute resolution

• Management reserves its rights, Unions acquire rights.

• The Union must demand bargaining or waive the right.

• When in doubt, fulfill the duty to bargain anyway and negotiate “in good 
faith.”



Prohibited Practices – What the Employer is 
Not Permitted to Do

• Interfere with, restrain or coerce employees from exercising their 
right to organize for the purpose of collective bargaining

• Involve itself in the formation or administration of the union

• Encourage or discourage membership in the union

• Violate the duty to bargain

• Bargain with individuals or groups of employees who hold positions 
within the bargaining unit (e.g., early retirement)

• Violate the Agreement

• Fail to implement arbitrator’s decision

• SPIT!



Negotiations in 2017: What are the Issues?

• Bargaining Trends – Union Proposals

– Benefit Enhancement Proposals from Unions

• Uniform allowances

• Vacation enhancement

• Comp time bank increases and changes to comp usage

• Overtime eligibility enhancements (e.g., court call-in time)

• Trainer/Instructor pay enhancements

– Changes to call-in structures

– The problem: budgets remain tight, the Union remains inflexible to giving back 
management rights bargained away in the contract, the parity problem with non-
represented municipal employees, health insurance remains a big problem, and, 
what we call, “fatigue.”



Preparing for Negotiations
• Analyze the contract – meet with command staff, human 

resources, administration, finance, and payroll and 
identify all problematic areas of the contract, including 
whether specific provisions are not being followed.

• Analyze past grievances

• Analyze whether any past practice has developed that 
must be discontinued

• Develop goals

• Identify permissive and illegal subjects of bargaining



Identifying the Mandatory, Permissive, and Prohibited Subjects and 
Understanding WERC’s “Primarily Related” Balancing Test

• Mandatory Subjects of Bargaining primarily relate to wages, 
hours, and working conditions.

• Permissive Subjects of Bargaining primarily relate to policy and 
management of the Department.

• Prohibited Subjects of Bargaining relate to matters where 
neither the Department nor the bargaining unit could legally 
enforce such provisions if agreed into the collective bargaining 
agreement.

• WERC Procedure and Process for Determining Permissive and 
Mandatory Subjects of Bargaining.



Specific Cases & Scenarios Related to Mandatory and Permissive 
Subjects of Bargaining Involving Public Safety

Assignments

– Assignment of work “fairly within the scope” of an employee's job responsibilities. City of 
Wauwatosa, 15917 (1977); City of Wauwatosa v. WERC, 100 Wis. 2d 742, 301 N.W.2d 464 (Ct. 
App. 1980) (Unpublished).   

– Duties Proposal: No firefighter shall perform duties other than those considered regular Fire 
Department type duties.  City of Glendale, 27907 (01/94)

– Duty Days.  City of Wauwatosa, 15917 (1977); City of Wauwatosa v. WERC, 100 Wis. 2d 742, 
301 N.W.2d 464 (Ct. App. 1980) (Unpublished).  

– Duty Day Proposal. The duty day shall terminate for the purposes of cleanup, training 
procedures, and other regular routines on or before 5:00 P.M. The balance of the twenty-four 
hour period shall be spent in stand-by awaiting and/or serving in matters of emergency and 
occasional public relations demonstrations as may be reasonably required.  Maintenance and 
servicing of equipment, vehicles, and other property after 5:00 P.M. shall be solely limited to 
items necessary for efficient response to alarms. Apparatus room floors should be made 
reasonably safe and dry in all areas utilized by men in response to alarms. Normal vehicle and 
house cleanup will be postponed to the following duty crew.



Specific Cases & Scenarios Related to Mandatory and 
Permissive Subjects of Bargaining Involving Public Safety

Other Assignment Issues

– a.  Assignment to Apparatus.  City of Brookfield, 
19444 (09/82).   

– b.  Training and Instructor Assignments. City of 
Wisconsin Rapids, 27466-A (05/93).  

– c.  Payment for Qualifications. City of Brookfield, 
20635 (05/83).   



Specific Cases & Scenarios Related to Mandatory and 
Permissive Subjects of Bargaining Involving Public Safety

Minimum Staffing

– Minimum Staffing.  City of Glendale, 27907 (01/94); City of Ladysmith, 28432 
(07/95); City of Manitowoc, 18333 (1980); City of Milwaukee, 27997 (1994). 

– Minimum Staffing Proposal: The City agrees the most efficient operation of the 
Paramedic squad requires three paramedics. In accordance with this, the following 
is agreed to: 

• (a) All cases of paramedic overtime should be treated consistently, whenever possible.

• (b) When only two (2) paramedics are available for duty, an off-duty paramedic should be 
called back for overtime, whenever possible. However, when more than five (5) personnel 
are on duty in the fire division, one (1) of these personnel will be assigned to be the EMT 
driver.

• (c) When no paramedic is available for overtime, an off-duty EMT qualified person should 
be called back for duty as EMT Driver. 

• (d) As necessary, when a paramedic or EMT Driver is coming in from home, an offgoing
paramedic will be held over to provide coverage.



Specific Cases & Scenarios Related to Mandatory and 
Permissive Subjects of Bargaining Involving Public Safety

Promotions

• A proposal requiring the Chief to appoint the most senior qualified candidate for 
promotion does not contradict the requirements of Section 62.13, Wis. Stat.  Glendale 
Prof. Policemen’s Ass’n v. City of Glendale, 83 Wis. 2d 90, 264 N.W.2d 594 (1978). 

• a. Minimum Service Requirements for Promotional Candidates. City of Waukesha, 
17830 (05/80); City of Glendale, 27907 (01/94).

• b. The Number of Interviewers and Oral Interviews. City of Waukesha, 17830 (05/80).

• c. Weight and Measurement of Qualifications. City of Waukesha, 17830 (05/80); City of 
Glendale, 27907 (01/94).

• d. Application of Seniority to Qualified Applicants. City of Waukesha, 17830 (05/80).

• e. Broad proposals related to promotions and vacancies of nonbargaining unit 
personnel. City of Sheboygan, 19421 (03/82); City of Glendale, 27907 (01/94) 



Specific Cases & Scenarios Related to Mandatory and 
Permissive Subjects of Bargaining Involving Public Safety

Other Issues

• Training Repayment Agreements.  City of Milwaukee, 29402 (06/98).  

• Proposals related to home inspections and inspections of fire hydrants.  
City of Wauwatosa, 15917 (1977).  

• The Department’s right to schedule employees on holidays. City of 
Wauwatosa, 15917 (1977).  

• Off-duty time and call back requirements. City of Waukesha, 17830 (1980).  

• Performance of Personal Vehicle Maintenance and Car Washes on 
Department Property. City of Oshkosh, 29971 (10/00).



Problematic Example #2

The Union and the City recognize that 
grievances involving interpretation, 
application or enforcement of the terms of 
this Agreement, and the application of work 
rules, regulations, and conditions of 
employment should be settled promptly and 
in a just manner.



Problematic Example #2
The Employer agrees to pay the greater of 80% of the gross average premium of 
the qualified plans in the County’s service area as designated by the Wisconsin 
Public Employers Group Health Insurance in the County’s service area or the 
amount of the premium paid for other county employees for single and family 
health insurance coverage.  Only an employee starting work between the 1st and 
the 15th of the month will be eligible for coverage the first of the following 
month.  The Employer may change insurance plans or carrier (including a new 
plan with the existing carrier) without bargaining that change, provided that the 
benefits under the proposed plan or with the proposed insurance carrier shall be 
equivalent to, or better than, the existing benefits.  Employees who retire from 
the County with at least ten years of service may remain on the County’s health 
insurance plan until Medicare eligibility, and the employee’s spouse may remain 
until Medicare eligibility if the retiree dies.  The County will pay 50% of the cost 
of retiree health insurance.  



Problematic Example #3

The Employer agrees to continue its practices 
regarding the assignment of personnel shifts.



So What Should the Employer Do? 

• EVAPORATION
– Evaporation is often confused with discontinuance of Past Practices.

– Only applies to permissive subjects of bargaining.

– Can be used to eliminate practices and specific contract language.

– Evaporation occurs on expiration date of the contract.

– Some possible “evaporation” language to use by management: “We 
hereby notify the Union that Article __, Section __ [insert the applicable 
language] is a non-mandatory subject of bargaining. That Section of the 
Collective Bargaining Agreement will be evaporated from the Agreement 
upon the expiration of this Agreement, and this language will not be 
included in a successor agreement.”



INTERGOVERNMENTAL 
COOPERATION AGREEMENTS



Why?  (Isn’t it obvious?)
• What is the one thing that cities, villages, towns and 

counties are most assuredly going to have less of?

– MONEY!  

• Is it possible to “do more with less?”

– NO!

• Municipalities are forced into a position of considering 
how to do things differently to produce the same (and 
hopefully better) results.



Intergovernmental Cooperation:
The Basics

• Wis. Stat. § 66.0301(2):

…in addition to the provisions of any other statutes 
specifically authorizing cooperation between municipalities, 
unless those statutes specifically exclude action under this 
section, any municipality may contract with other 
municipalities and with federally recognized Indian tribes 
and bands in this state, for the receipt or furnishing of 
services or the joint exercise of any power or duty required 
or authorized by law….



The Plan of Administration

• Wis. Stat. § 66.0301(3): 

Any contract under sub. (2) may provide a plan for 
administration of the function or project, which 
may include but is not limited to provisions as to 
proration of the expenses involved, deposit and 
disbursement of funds appropriated, submission and 
approval of budgets, creation of a commission, 
selection and removal of commissioners, and 
formation and letting of contracts.



The Historical Problem

• The State (or at least parts of the State) simply does not 
understand how cooperation works.

– Time and again, state agencies have refused to 
recognize the legitimacy of cooperative agencies, 
instead focusing on the statutory requirements 
imposed upon individual municipalities.

• The Solution:  2017 Act 59 (the Biennial Budget)



New Language in Act 59
• Wis. Stat. § 66.0301(2) is amended to include the following:

If a municipality is required to establish or maintain an agency, department, commission, 
or any other office or position to carry out a municipal responsibility, and the municipality 
joins with another municipality by entering into an intergovernmental cooperation 
contract under this subsection to jointly carry out the responsibility, the jointly 
established or maintained agency, department, commission, or any other office or position 
to which the contract applies fulfills, subject to sub. (7), the municipality’s obligation to 
establish or maintain such entities or positions until the contract entered into under this 
subsection expires or is terminated by the parties. In addition, if 2 or more municipalities 
enter into an intergovernmental cooperation contract and create a commission under this 
section to jointly or regionally administer a function or project, the commission shall be 
considered, subject to sub. (7), to be a single entity that represents, and may act on 
behalf of, the joint interests of the signatories to the contract entered into under this 
section.



What the New Language Does
• Clarifies that a jointly-created plan of administration 

(i.e., a commission) represents the interests of the 
participating municipalities in dealings with the 
State.

• Clarifies the “legal status” of a commission – while 
not a wholly-distinct legal entity, it is nonetheless 
given legal recognition.

• Clarifies the “umbrella power” of Wis. Stat. §
66.0301.



Which Programs and Services are Ripe for 
Intergovernmental Cooperation?

…that’s for you to decide!



Considerations for an Intergovernmental 
Cooperation Agreement

1. It is a contract – all of the traditional elements of a 
contract should be present

2. How does a municipality join?

3. How does a municipality leave?

4. What is the governance structure?

5. What is the plan for financing the arrangement?  
(Remember – a commission has no independent taxing 
authority.)



The Most Important Contractual Term

• The most important item in any 
intergovernmental cooperation agreement is not 
found in any written instrument anywhere.  So 
what is it?

– The good faith execution of the agreement by the 
parties involved!

– Cooperation should be guided by a shared vision and 
implemented through shared goals.



QUESTIONS?



THANK YOU!

For more information, visit our 
website:

www.vonbriesen.com 


