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OFFICIAL NOTICE AND AGENDA

The City of Stoughton will hold a Regular meeting of the Planning Commission on Monday, April 14,
2014 at 6:00 pm in the Council Chambers, Second Floor, Public Safety Building, 321 S. Fourth Street,
Stoughton WI.

AGENDA
1. Call to order
2. Consider approval of the Planning Commission meeting minutes of March 10, 2014.
3. Council Representative Report.
4. Meeting Summary & Status of Developments.
5. Proposed zoning ordinance amendment to section 78-105(5)(a)2a, Planned Industrial District, List of

allowable principal land uses. (O-9-14)
 Public Hearing
 Recommendation to Council

6. Annexation request by PBJ-II LLC; BUD-MAR LLP; and BEE and BEE Investment Company LLC
for property located in the Town of Rutland and a Right-of-Way section in the Town of Dunkirk.
(O-10-14)

 Recommendation to Council
7. Proposed land division ordinance amendment to section 66-1 of the municipal code. (O-11-14)

 Recommendation to Council
8. Proposed zoning ordinance amendment to section 78-210 Nonconforming use regulations. (O-2-14)
9. Future Urban Development Area (FUDA) Update.
10. Future agenda items
11. Adjournment
4/8/14mps

COMMISSIONERS:
Mayor Donna Olson, Chair Todd Krcma Eric Hohol
Ron Christianson, Vice-Chair Greg Jenson Scott Truehl
Matt Hanna

CC:PACKETS:
Rodney Scheel Michael Stacey (3) Matt Hanna
Todd Krcma Mayor Donna Olson Scott Truehl

E-MAIL NOTICES:
All Department Heads Council members Steve Kittelson
Area Townships Stoughton Hub Derek Westby
City Attorney Matt Dregne Peter Sveum Scott Wegner
Citizen Planning Commissioners Bill Livick Keith Comstock
DErickson@madison.com

MAIL NOTICES:
PJB-II Inc., 2303 W. Beltline Hwy, Madison, WI. 53713; BUD-MAR LLP, 684 Northview Road, Waukesha,
WI. 53188; BEE and BEE Investment Company LLC, 684 Northview Road, Waukesha, WI. 53188; JSD
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Professional Services Inc., Jim Bricker, 161 Horizon Drive, Suite 101, Verona, WI. 53593; Forward
Development Group, LLC, Dennis Steinkraus, 161 Horizon Drive, Suite 101, Verona, WI. 53593; Leslie &
Jeanette Mabie, 3234 State Highway 138, Stoughton; Robert & Margaret Veek, 1355 Veek Road,
Stoughton; Peter & Laura Burno, 1343 Veek Road, Stoughton; 1400 US Highway 51 LLC, Randall
Guenther, PO Box 7700, Madison, WI. 53707

IF YOU ARE DISABLED & IN NEED OF ASSISTANCE, PLEASE CALL 873-6677 PRIOR TO
THIS MEETING.

NOTE: AN EXPANDED MEETING MAY CONSTITUTE A QUORUM OF THE COUNCIL.
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Professional Services Inc., Jim Bricker, 161 Horizon Drive, Suite 101, Verona, WI. 53593; Forward
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Planning Commission Meeting Minutes
Monday, March 10, 2014 - 6:00 p.m.
Public Safety Building, Council Chambers, Second Floor, 321 S. Fourth Street, Stoughton, WI.


Members Present: Mayor Olson, Chair; Ron Christianson , Vice-Chair; Eric Hohol; Greg Jenson;
Todd Krcma; and Matt Hanna
Absent and Excused: Scott Truehl
Staff: Planning Director, Rodney Scheel and Zoning Administrator, Michael Stacey
Press: Mark Ignatowski
Guests: AJ Arnett


1. Call to order. Mayor Olson called the meeting to order at 6:00 pm.


2. Consider approval of the Planning Commission meeting minutes of January 13, 2014.
Motion by Christianson to approve the Planning Commission minutes of January 13, 2014 as
presented, 2nd by Hohol. Motion carried 6 – 0.


3. Council Representative Report.
Christianson reported the Common Council approved rezonings for 420 S. Page Street and
1525 N. Van Buren Street.


4. Meeting Summary & Status of Developments/Projects.
Scheel reported on the status of developments. There were no questions.


5. Norse View Holdings LLC requests Certified Survey Map (CSM) approval to reconfigure
lots 126, 127, 128 and part of lot 129, Seventh Addition to Norse View Heights. (R-22-14)
Scheel stated this request is to reconfigure 7 lots to add an additional lot for a total of 8. This
request is covered in agenda items 5 & 6. Scheel stated there are updated resolutions provided
with an added section that states the applicant is responsible for infrastructure related to
sanitary sewer and water to each lot. Scheel noted there are two separate surveys covering this
request because a survey of more than 4 lots is considered a major subdivision.


Krcma questioned the park fee requirement. Scheel stated that since there will be an additional
lot added, there will be required fees for park impacts and park acquisition since there is no
parkland provided.


Motion by Hohol to recommend Council approve R-22-2014 as amended for the CSM request
to reconfigure lots 126, 127, 128 and part of lot 129 contingent on the staff review letter dated
February 28, 2014, 2nd by Krcma. Motion carried 6 - 0.


6. Norse View Holdings LLC requests Certified Survey Map (CSM) approval to reconfigure
lots 130, 131, 132 and part of lot 129, Seventh Addition to Norse View Heights. (R-23-14)
Scheel gave an overview of the request.
Motion by Hanna to recommend Council approve R-23-2014 as amended for the CSM request
to reconfigure lots 130, 131, 132 and part of lot 129 contingent on the staff review letter dated
February 28, 2014, 2nd by Jenson. Motion carried 6 - 0.







Planning Commission Meeting Minutes
3/10/2014
Page 2 of 2
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7. Du Wayne Kittleson requests Certified Survey Map (CSM) approval to combine lots 1 &
2, CSM #12666, 1707 & 1709 N. Van Buren Street. (R-24-14)
Scheel stated this request is to reverse a previously approved zero-lot-line duplex.


Motion by Hohol to recommend Council approve R-24-14 as presented, 2nd by Jenson.
Christianson questioned whether or not this would prevent a future zero-lot-line. Scheel stated
a zero-lot-line is possible again as long as the requirements are met which it appears the
requirements could be met in this case. Motion carried 6 – 0.


8. Proposed zoning ordinance amendment to section 78-210 Nonconforming use regulations.
(O-2-14)
Scheel gave an overview of the ordinance amendment.


A lengthy discussion took place regarding the substance of the ordinance. Attorney Dregne
highlighted a section that appears to be more restrictive than State requirements. Staff will
review that section. There also seems to be confusion over non-conforming uses vs non-
conforming structures. Staff will bring back a summary to help clarify the differences.


Motion by Hohol to Table this item until the next meeting, 2nd by Christianson. Motion
carried 6 – 0.


9. Future Urban Development Area (FUDA) Update.
Scheel stated a draft document is being compiled with a presentation to the commission likely
in April or May.


10. Future Agenda Items.
Non-conforming use amendment.
Kettle Park West SIP, preliminary and final plats public hearing/review.


11. Adjournment. Motion by Krcma to adjourn at 6:25 pm, 2nd by Jenson. Motion carried 6 - 0.


Respectfully Submitted,
Michael Stacey
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CITY OF STOUGHTON RODNEY J. SCHEEL


DEPARTMENT OF DIRECTOR


PLANNING & DEVELOPMENT
381 East Main Street, Stoughton, WI. 53589


(608) 873-6619 www.cityofstoughton.com/planning


Date: April 8, 2014


To: Planning Commission Members


From: Rodney J. Scheel
Director of Planning & Development


Michael Stacey
Zoning Administrator/Assistant Planner


Subject: April 14, 2014 Planning Commission Meeting - Status of Developments and
Meeting Summary.


Status of Developments:
 West View Ridge - 11 improved lots remaining
 Stone Crest - 10 improved lots remaining
 Proposed Kettle Park West development – PD-GDP approved; PD-SIP, Preliminary and


Final Plat in process.
 Norwegian Heritage Center under construction
 Summit Credit Union under construction


Meeting Summary:
Item #5 – Proposed zoning ordinance amendment to section 78-105(5)(a)2a, Planned
Industrial District, List of allowable principal land uses. (O-9-14)
A request has been made to allow health or fitness centers and all forms of training studios
(dance, art, martial arts, etc.) within the Planned Industrial zoning district. Though not required,
notices have been mailed to all owners of property within the Business Park where most of the
Planned Industrial zoning exists. A public hearing and recommendation to Council is necessary.
The draft ordinance and letter from requester is provided. Staff recommends approval.


Item #6 – Annexation request by PBJ-II LLC; BUD-MAR LLP; and BEE and BEE
Investment Company LLC for property located in the Town of Rutland and a Right-of-
Way section in the Town of Dunkirk. (O-10-14)
This annexation request is for a contiguous area on the west side of the City and north of the
Kettle Park West development. This annexation has been reviewed by the Department of
Administration and found to be in the public interest. The annexation ordinance and related
materials are provided. A recommendation to Council is necessary. Staff recommends
approval.
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Item #7 - Proposed land division ordinance amendment to section 66-1 of the municipal
code. (O-11-14)
A letter is provided by City Attorney Matt Dregne explaining the reasoning behind the proposed
changes to the minor subdivision and major subdivision language in Chapter 66. The ordinance
amendment is provided. A recommendation to Council is necessary. Staff recommends
approval.


Item #8 - Proposed zoning ordinance amendment to section 78-210 Nonconforming use
regulations. (O-2-14)
A public hearing was held on November 11, 2013 and this item was tabled until more
information and clarification can be provided. Staff has worked with City Attorney Matt Dregne
on this amendment. The amendment is intended to clean up the nonconforming use regulations.
The draft ordinance and memo from Attorney Dregne is provided. A recommendation to
Council is necessary. Staff recommends approval.


Item #9 - Future Urban Development Area (FUDA) Update.
To be provided at the meeting.
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CITY OF STOUGHTON, 381 E. Main Street, Stoughton, WI 53589


ORDINANCE OF THE COMMON COUNCIL


Amending Ordinance Section: 78-105(5)(a)2a Planned Industrial District, List of allowable principal
land uses of the City of Stoughton Municipal Zoning Code


Committee Action: Recommend approval - 0 with the Mayor voting


Fiscal Impact: N/A


File Number: O - 9 - 2014 Date
Introduced:


April 22, 2014 First Reading


May 13, 2014 Second Reading
The Common Council of the City of Stoughton do ordain as follows:


1. 78-105(5)(a)2a Planned Industrial District: List of allowable land uses:


Principal land uses permitted by right: (per subsection 78-202(1))


Cultivation (per subsection 78-206(2)(a))


Selective cutting (per subsection 78-206(2)(f))


Passive outdoor public recreation (per subsection 78-206(3)(a))


Active outdoor public recreation (per subsection 78-206(3)(b))


Public services and utilities (per subsection 78-206(3)(e))


Office (per subsection 78-206(4)(a))


Personal or professional services (per subsection 78-206(4)(b))


Indoor maintenance service (per subsection 78-206(4)(e))


Indoor storage or wholesaling (per subsection 78-206(5)(a))


Light industrial (per subsection 78-206(7)(a))


Indoor commercial entertainment (per section 78-206(4)(h), specifically health or fitness centers


and all forms of training studios (dance, art, martial arts, etc.)


2. This ordinance shall be in full force and effect from and after its date of publication.


Dates


Council Adopted:


Mayor Approved:
Donna Olson, Mayor


Published:


Attest:
City Clerk
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NOTICE OF PUBLIC HEARING


The City of Stoughton Planning Commission will hold a Public Hearing on Monday, April 14, 2014
at 6:00 o’clock p.m., or as soon after as the matter may be heard, at the Public Safety Building,
Second Floor, 321 S. Fourth Street, Stoughton, Wisconsin, 53589, to consider a request to amend the
City of Stoughton Municipal Code of Ordinances. The proposed ordinance amendment is to Section
78-105(5)(a)2a, Planned Industrial district allowable principal land uses, of the City of Stoughton
Zoning Ordinance, Dane County, Wisconsin.


The amendment is proposed to allow the following uses within the Planned Industrial district: Health
or fitness centers and all forms of training studios (dance, art, martial arts, etc.)


For questions regarding this notice please contact Michael Stacey, Zoning Administrator at 608-646-
0421


Michael Stacey
Zoning Administrator


Published March 13, 2014 and March 20, 2014 Hub







City of Stoughton 2-20-14


Michael Stacey- Zoning Administrator


RE: Amendment of Zoning Regulations – 78-105 (5)(a)2


Michael


I’m requesting an amendment to the zoning code related to Planned Industrial district allowable uses. I


would like to add the category of “Indoor Commercial Entertainment”, more specifically, only “health or


fitness centers and all forms of training studios (dance, art, martial arts, ect.)”. “Indoor Commercial


Entertainment Land Uses” currently includes a broad scope of business activities. Business activities


relating to health, fitness and/or training studios are distinctly different than the majority of the other


uses listed within that category. The majority of uses listed in this category typically requires large


square footage buildings and are associated with large numbers of patrons/occupants during normal


business operation. Businesses operating as health, fitness and/or training studios typically required


large square footage buildings but are distinctly different in that they generally operate with a smaller


number of patrons. This creates a practical problem in that the majority of the buildings capable of


effectively (large square footage, high ceilings) housing health, fitness &/or training studios currently


exist with the city’s current planned industrial zoning district.


Thank you for consideration


Keith Comstock
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CITY OF STOUGHTON, 381 E. Main Street, Stoughton, WI 53589


ORDINANCE OF THE PLANNING COMMISSION
AN ORDINANCE PROVIDING FOR THE DIRECT ANNEXATION


OF A PORTION OF THE TOWN OF RUTLAND AND A PORTION OF RIGHT-OF-WAY
WITHIN THE TOWN OF DUNKIRK


TO THE CITY OF STOUGHTON, DANE COUNTY, WISCONSIN


Committee Action: Recommend Council Approval - 0 with the Mayor voting


Fiscal Impact: TBD


File Number: O- 10 -2014 Date Introduced: April 22, 2014


RECITALS


A. On March 17, 2014, PBJ-II, Inc., Bud-Mar LLP, BEEANDBEE Investment Company
(“Owners”) owners of at least one-half the real estate in the area proposed to be annexed,
request Direct Annexation of the lands described in Exhibit A & B (the “Territory”), to the
City of Stoughton, pursuant to section 66.0217, Wis. Stats.


B. A copy of the annexation petition, together with an annexation map and a legal description of the
Territory, has been filed with the Wisconsin Department of Administration and the Town Clerk of
the Town of Rutland.


C. The City has considered the recommendations, if any, that the Department of Administration has
made regarding the annexation.


D. The City of Stoughton Planning Commission has recommended that the Territory be annexed to the
City, and that the Territory be assigned a temporary zoning classification of RH- Rural Holding,
pursuant to Wis. Stat. § 66.0217(8)(a).


NOW, THEREFORE, the Common Council of the City of Stoughton, Dane County, Wisconsin, does
ordain as follows:


ORDINANCE


1. Recitals. The above recitals are material to and are incorporated in this Ordinance.


2. Territory Annexed. The Territory is annexed to the City of Stoughton pursuant to Wis. Stat.
§ 66.0217.


3. Effect of Annexation. From and after the effective date of this ordinance, the Territory shall
be a part of the City of Stoughton for any and all purposes provided by law, and all persons







coming or residing within such Territory shall be subject to all ordinances, rules, and
regulations governing the City of Stoughton.


4. Temporary Zoning Designation. Pursuant to Wis. Stat. § 66.0217(8)(a), the Territory shall
be temporarily zoned R-H Rural Holding.


5. Ward Designation. The Territory shall be added to Ward No. 13 of the City of Stoughton.


6. Clerk Duties. The City Clerk is hereby directed to publish notice of and provide copies of
this Ordinance in accordance with the applicable Wisconsin Statutes.


7. Town of Rutland. Pursuant to Wis. Stat. § 66.0217(14), the City shall pay annually to the
Town of Rutland, for five years, an amount equal to the amount of property taxes that the
town levied on the Territory in the year in which the annexation is final.


8. Effective Date. This ordinance shall take effect upon passage and publication as provided
by law.


The above ordinance was duly adopted by a two-thirds (2/3) majority vote of the elected members
of the Common Council of the City of Stoughton at a regular meeting held on April 22, 2014.


APPROVED:


By:
Donna Olson, Mayor


ATTEST:


City Clerk
APPROVED: ___________
PUBLISHED: ___________
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CITY OF STOUGHTON, 381 E. Main Street, Stoughton, WI 53589


ORDINANCE OF THE COMMON COUNCIL


To amend the definitions of “minor subdivision” and “major subdivision” and to amend the regulations
applicable to minor subdivisions in Chapter 66 of the Municipal Code of the City of Stoughton.


Committee Action: Plan Commission recommendation - 0 with the Mayor voting


Fiscal Impact: 0


File Number: O - 11 - 2014 Date
Introduced:


April 22, 2014 First Reading


May 13, 2014 Second Reading


The Common Council of the City of Stoughton, Dane County, Wisconsin, ordains as follows:


Section 1. The definitions of “minor subdivision” and “major subdivision” in Section 66-1 of the Municipal
Code of the City of Stoughton are amended to provide as follows:


Major subdivision: The division of a lot, parcel, or tract of land by the owners thereof, or their owner’s agents,


for the purpose of transfer of ownership or building development where: (1) a single act of division creates five or


more parcels or building sites of, 1 ½ acres each or less than 40 acres in area size; or (2) an act of division results


in the creation of five or more parcels or building sites of 1 ½ acres each or less in area are created by successive


divisions within a period of five years, where at least five of the parcels or sites are less than 40 acres in size.


Major subdivisions are must be created through the recording of a final plat.


Minor subdivision: A single division of land either platted or unplattted by the owner thereof or the owner’s agent


subdivider that does not resulting in the creation of a major subdivision. not more than four parcels or building


sites, each less than 40 acres in size. Where successive divisions result in the creation of five or more parcels over


a period of five years, and where at least five of such lots are less than 40 acres, the latest act of division shall be


defined as a major subdivision. Minor subdivisions may be are created through the recording of a certified survey


map.


Section 2. Section 66-204 (b) of the Municipal Code of the City of Stoughton is amended to provide as follows:


(b) Coverage. The site assessment checklist requirement shall apply to all minor subdivisions and major


subdivisions and condominium plats as described in section 66-201. Condominium conversions and minor


subdivisions of less than five total acres where no dedications or new streets are proposed are exempt from


this requirement.


Section 3. Section 66-501. Minor subdivision (certified survey map) procedure.


(a) Application. For all subdivisions classified as minor subdivisions under this chapter, the subdivider shall file


an application for certified survey map approval with the director of planning and development, along with


20 copies of the certified survey map. The submittal shall include all data required by this section. A certified


survey map shall not be approved prior to plan commission review of the site assessment checklist, except as


exempted under sections 66-201(4) and 66-204(b2). The certified survey map shall be filed at least 14 days


prior to the date of the plan commission meeting at which a recommendation is expected.







(b) Plan commission action (no land dedication). The plan commission at its earliest available scheduling, but


no longer than 60 days from the date submitted, shall approve, conditionally approve or reject those certified


survey maps not involving the dedication of public lands. Said determination shall be based on the


conformance with the intent and provisions of this article, all related plans and ordinances, and


recommendations of appropriate city committees and commissions. In all cases, the time period within which


plan commission action is required shall not commence until the city has received all maps, plans, drawings


and related data necessary for review of the latest version of the certified survey map as outlined herein.


Such time may be extended by written agreement of the subdivider. If the plan commission fails to act within


60 days, the period of time has not been extended by agreement, the certified survey map shall be deemed


approved.


(cb) Plan commission recommendation (land dedication). The plan commission at its earliest available


scheduling, but no longer than 60 days from the date submitted, shall recommend to the city council


approval, conditional approval or rejection of certified survey maps that involve the dedication of public


lands. Such recommendation shall be based on the conformance with the intent and provisions of this article,


all related plans and ordinances, and recommendations of appropriate city committees and commissions. All


dedicated lands shall be accompanied by an environmental assessment indicating that such lands present no


environmental hazard, and that they will not require environmental mitigation or remediation measures. Said


environmental assessment shall be produced at the subdivider's expense. In all cases, the time period within


which plan commission recommendation is required shall not commence until the city has received all maps,


plans, drawings and related data necessary for review of the latest version of the certified survey map as


outlined herein. Such time may be extended by written agreement of the subdivider. If the plan commission


fails to act within 60 days, or the period of time has not been extended by agreement, it shall be interpreted


that the plan commission recommends approval of the certified survey map to the city council.


(dc) City council action. Where a certified survey map involves the dedication of public lands, Tthe city council


shall within 30 days from the date of the plan commission recommendation, approve, conditionally approve


or reject the certified survey map. If the city council fails to act within the 30-day period, the period of time


has not been extended by agreement, and no unsatisfied objections have been filed within that period, the


certified survey map shall be deemed approved.


(ed) Development agreement. Upon a recommendation by the city director of planning and development, the city


council may require the execution of a development agreement for a certified survey map. involving


significant public improvements. Prior to the signing of the development agreement by the mayor and city


clerk, the subdivider shall pay the city all required fees, charges and deposits and provide all required


performance guarantees, except as otherwise provided in the development agreement.


(fe) Recording of certified survey map. The subdivider surveyor shall record a copy of the approved certified


survey map with the register of deeds, but only after:


(1) Certificates of the city council and/or plan commission, of the surveyors and those certificates


required by Section 236.21 of the Wisconsin Statutes are placed on the face of the certified


survey map plat.


(2) All conditions of approval have been satisfied.
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(3) Upon recordation by the subdivider, two copies of the recorded document shall be furnished


to the department of planning and development along with a digital copy in the format


determined by the city.


(gf) Zero lot line land divisions. Zero lot line land divisions designed to put each dwelling unit of a side by side


duplex, where the lot line will be placed along the common wall or walls, may be approved by the


department of planning and zoning without plan commission or city council approval. This process will


create a "Twin House" as defined in subsection 78-206(1)(a)(3) of the zoning ordinance. This section of the


zoning ordinance should be reviewed to determine if additional requirements should will be imposed as


conditions of CSM approval.


Section 4. Section 66-502 (b) of the Municipal Code of the City of Stoughton is amended to provide as follows:


(b) The certified survey map shall comply with all design standards, required improvements, and general


provisions of this section and Chapter 236 of the Wisconsin Statutes. Certified survey maps of five acres or


more shall contain the information, documents, plans and data required by sub-sections 66.303 (1), (2) and


(3) for the preliminary plats, and shall be accompanied by the documents, plans, and information required by


sub-sections 66-402 (2), (3), (4), (5) and (6) for final plats. For certified survey maps of five or more acres,


or involving the installation of public improvements, final engineering design plans shall be submitted to and


approved by the City before the City signs the certificates on the certified survey map.


Section 5. Section 66-502 (f) of the Municipal Code of the City of Stoughton is amended to provide as follows:


(f) Failure to record the CSM within one year of its approval by the city council or plan commission will result


in the voiding of the CSM approval.


Section 6. Note 2 to appendix 1 to Chapter 66 (the “Site Assessment Checklist”) is amended as follows:


The plan commission may waive the filing of A a site assessment checklist is not required for subdivisions of


less than five acres total area, where no land dedications or new streets are proposed.


Section 7. This ordinance shall take effect upon passage and publication.


The foregoing ordinance was adopted by the Common Council of the City of Stoughton at a meeting held


on __________________, 2014.


APPROVED:


Donna Olson, Mayor
Posted:


Published:
City Clerk
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Re


Member of LEGUS InternationalNetuork of LaøFhms


To Mayor Donna Olson
Common Council
Rodney Scheel, Director of Planning and Development


From Matthew P. Dregne, Cify Attorney


Date April 2,2014


Ordinance amending the definitions of "minor subdivision" and


"major subdivision and amending minor subdivision regulations."


As requested by the City, I have prepared the enclosed ordinance amending the


definitions of "minor subdivision" and "major subdivision," and amending certain


regulations applicable to minor subdivisions. This memorandum briefly describes the


ordinance.


The ordinance makes the definition of a "major subdivision" the same as the definition of
a "subdivision" under Wisconsin law. If a land division is a "major subdivision," then a


plat is required. "Minor subdivisions" may be accomplished using a certified survey


map.


Wisconsin law defines a "subdivision" as follows


"Subdivision" is a division of a lot, parcel or tract of land by
the owner thereof of the owner's agent for the purpose of
transfer of ownership or building development where: (a) a
single act of division creates five or more parcels or building
sites of I lt acres each or less in area; (or) (b) five or more
parcels or building sites of | % acres each or less in area ate


created by successive divisions within a period of f,rve years.


The current City ordinance is similar to Wisconsin law, with one important difference.


lJnder the City's ordinance, the lot size that triggers a "subdivision" is 40 acres, rather
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than 1 r/z aqe. As a consequence, there are developments that would not require a plat
under Wisconsin law, but do require a plat under the City's ordinances. Virtually any
development containing 5 lots in the City would be considered a "major subdivision"
under the current City ordinance, because virtually all lots created in the City are smaller
than 40 acres.


The difference between City and State standards has come to the City's attention in
connection with the Kettle Park V/est development. That development appears to require
a plat under the current City ordinance, but not under 'Wisconsin law. The plat
requirement is triggering a pafücular set-back requirement at the Department of
Transportation that would not apply if the City's subdivision ordinance conformed to
Wisconsin law in this respect. The set-back requirement appears to present a significant
obstacle to the Kettle Park W'est development.


While evaluating this ordinance, Mr. Scheel and I attempted to determine why the current
ordinance uses a 40 acre lot size to describe when apla| is required, when Wisconsin law
uses a I .5 acre lot size standard. Our conclusion is that the goal was likely to obtain the
more extensive information and technical details that are typically provided with plats
and may not be provided with CSMs. Consequently, Mr. Scheel requested that the
ordinance include certain changes to the procedural and substantive requirements
applicable to certified survey maps. One change is to require city council approval of all
CSMs (under the current code city council approval is required only for CSMs involving
land dedications). Other changes in the ordinance require certified survey maps


involving five or more acres to meet the technical requirements that the current code
requires for plats.


Please let me know if you have any questions regarding this matter


Enclosure - Ordinance
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CITY OF STOUGHTON, 381 E. Main Street, Stoughton, WI 53589


ORDINANCE OF THE COMMON COUNCIL


Amending the following Ordinance Section: 78-210 Nonconforming Use Regulations of the City of
Stoughton Municipal Zoning Code


Committee Action: Recommend approval - 0 with the Mayor voting


Fiscal Impact: N/A


File Number: O - 2 - 2014 Date
Introduced:


April 22, 2014 First Reading


May 13, 2014 Second Reading


The Common Council of the City of Stoughton do ordain as follows:


1. Section 78-210 of the Municipal Code is amended as follows:


78-210 Nonconforming Use Regulations.


(1) Definition: A lawful nonconforming use is an a lawful, active and actual use of land or structures


existing on , or both; legally established prior to the effective date of this chapter or subsequent applicable


amendment thereto which does not comply with has continued the same use to the present, and which


would not be permitted under the current terms of this chapter.


(2) Continuance of a nonconforming use: Any lawful nonconforming use lawfully existing upon the


effective date of this chapter or any amendment to it may be continued at the size and in a the manner of


operation existing at the time such use became non-conforming upon such date, except as specified in this


section. Any prior legal use made nonconforming by this chapter or by an amendment to it may be


granted legal conforming status by the issuance of a conditional use permit, subject to the standards and


procedures prescribed by section 78-905. Any prior legal use made nonconforming by a modification to


the Official Zoning Map after the effective date of this chapter may be granted legal conforming use


status by changing the zoning district of the affected property to an appropriate district through a zoning


map amendment. Such requested zoning amendment shall be subject to the standards and procedures


prescribed by section 78-903


(3) Modification of a nonconforming use:


(a) Except as permitted in this section, a lawful nonconforming use shall not be expanded,


enlarged, or extended, unless the use is changed to a use permitted in the district in which the use is


located, and shall not be changed to another nonconforming use.


(b) A nonconforming nonresidential use not served by public sanitary sewer and/or public


water may be permitted to expand without being served by public sanitary sewer and/or public water if


either or both facilities are not available within 1,000 feet of the subject property, and a conditional use


permit is granted for such expansion.


(4) Discontinuance of a nonconforming use: When any nonconforming use of any structure or land is


discontinued for a period of 12 consecutive months, or is changed into a conforming use, any future use


of said structure or land shall be in complete conformity with the provisions of this chapter.


(5) Maintenance and repair of a nonconforming use: The ordinary maintenance and repair of a


nonconforming use (structure or land) is permitted, including necessary repairs and incidental alterations


which do not exacerbate the adverse impacts of the nonconforming use in relation to the purpose of this


chapter. Except as otherwise provided in this section, whenever a nonconforming use is damaged to the







extent of more than 50 percent of its current equalized assessed value, it shall not be restored except in


conformity with the regulations of the district in which it is located. Notwithstanding the previous


sentence, the structural repairs or alterations in a structure either itself nonconforming or containing a


nonconforming use shall not during its lifetime exceed 50 percent of the present equalized assessed value


of said structure unless permanently changed to a conforming use. A building, premises or structure used


for a lawful nonconforming use may be repaired, maintained and remodeled. However, the total


structural repairs or alterations to a building, premises or structure used for a lawful non-conforming use


shall not during its life exceed 50 percent of the assessed value of the building, premises or structure


unless changed to a conforming use.


(6) Nonconforming lots and structures: See section 78-408


2. This ordinance shall be in full force and effect from and after its date of publication.


Dates


Council Adopted:


Mayor Approved:
Donna Olson, Mayor


Published:


Attest:
City Clerk
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From Matt Dregne, City AttorneVþ


C onfidential Memorandum
Privileged Lawyer- Client C ommunication


To Rodney Scheel, Planning Director


Muaber of LEGUS lntetndtilnûlNehlork of Lau Fîrras


Milwaukee Office


Date January 8,2014


Re Nonconforming Uses


As you requested, I write with additional information regarding the regulation of lawful
nonconforming uses in the City of Stoughton. I understand the Planning Commission is


working on an ordinance to amend Section 78-210 of the Municipal Code. I provided a


letter dated December 3,2013, with comments on that ordinance. A copy of that letter


and the draft ordinance is attached for your convenience'


You contacted me after receiving my letter. Our discussion focused on the fact that the


state zoning enabling statute, 
'Wis. 


Stat. ç 62.23, contains language that expressly governs


legal nonconforming uses. Section62.23(7Xh) provides as follows:


The continued lawful use of a building, premises, structure, or


fixture existing at the time of the adoption or amendment of a
zoning ordinance may not be prohibited although the use does


not conform with the provision of the ordinance. The


nonconforming use may not be extended. The total structural


repairs or alterations in such a nonconforming building,
premises, structure or f,txture shall not during its life exceed


50 percent of the assessed value of the building, premises,


structure, or fixture unless permanently changed to a


conforming use. If the nonconforming use is discontinued for
a period of 12 months, any future use of the building,
premises, structure or fixture shall conform to the ordinance'
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In our discussion, we identiflred two additional questions you wanted me to address:


(1) May the City regulate non-conforming uses differently than Wis, Stat. $ 62.23(7)(h);


and (2) What is the meaning of the phrase, "the nonconforming use may not be


extended," within Wis. Stat. ç 62.23(7)(h)?


To provide some context for the current discussion at the Plan Commission, you provided
one example of a nonconforming use issue. In this example, a business is leasing space


and operating within one part of a large building. The property is zoned Industrial. The


business' use of the property is a legal, nonconforming use in the Industrial District. The


Plan Commission wants to know whether the business may expand its operation by
leasing a larger part of the building, and expanding its operation in that larger part of the


building.


DrscussroN


I May the City Regulate Non-Conforming Uses Dffirently Than Wis. Stat,


s 62.23(7)(h)?


The City may not adopt zoning rules that are different from Wis. Stat. ç 62.23(7)(h),
except, potentially, through the adoption of a oharter ordinance. The League of
'Wisconsin Municipalities has issued several opinions stating that local zoning ordinances


may not conflict with Wis. Stat. $ 62.23(7)(h). The court of appeals has said that Wis.


Stat. $ 62.23 provides a statewide statutory standard. Hillis v. Village of Fox Point Board
of Appeals,2005 WI App 106. In Hillis, the court also said: "[a] municipality may elect


not to be bound by such statewide statutory standards if it specifically chooses to do so by
adoption of a charter ordinance and rejection of specific statutory provisions pursuant to


Wis. Stat. sec. 66.0101(aXb). The charter ordinance must specifically reject the


provisions the municipality does not wish to follow." A charter ordinance is enacted


using a special procedure under Wis. Stat. $ 66.1001, and can, in some cases, be used to
opt out of state statutes that would otherwise apply.


What is the meaning of the phrase, "the nonconþrmîng use may not be extended,"
within Wis. Stat. S 62.23(7)(h)?


Section 62.23(7)(h) states that a lawful nonconforming use "may not be extended." The


courts and the League of Wisconsin Municipalities have construed this statute to allow
increases or intensifications of a lawful
charucter of the use is not changed.


use, so long as the essential


There are a number of non-binding, League of Wisconsin Municipalities opinions that


discuss the prohibition on extending a nonconforming use. League Opinion Zoning
#393 (ll9l81) states thaf a "mere intensification of a non-conforming use is permissible
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provided the nature of the use is not substantially changed."l Further, a use is extended or
enlarged only where the nature and purpose of a new use are different from those of the
original enterprise. 2


The court of appeals has issued two decisions, commonly referred to as Seitz 13 and
Seiu IÍ, that offer guidance in the area of nonconforming use expansion. Seitz theld that
an extension of the property owner's marina pier "was simply an improvement of a legal
nonconforming use to accommodate increased boater traffic; it did not change the use."S
'When the same property owner was challenged again, in Seitz II, the Court of Appeals
upheld a jury finding that Seitz's now multi-faceted enterprise's use had changed.Ó The
Court further explained that "[t]he question is not whether the uses are related to a marina
but rather, what kind of marina enterprises existed at the time of the ordinances'
enactment and have those marina enterprises changed ."7 Irt sum, Seitz I and 11 protect
expansion of a legal nonconforming use so long as the essential character of the use is not
identiflrably changed. 8


Although a legal nonconforming use may be enlarged (if the character doesn't change),


expansions that involve expanding the leased or owned premises may more problematic.
We have not located any cases addressing such enlargements. In my judgment,
expansions onto additional property, where the additional property was not part of the
property on which the nonconforming use was established, would likely be an unlawful
expansion.


The final point I would make on this issue relates to the enclosed draft ordinance
amending section 78-210. As I read that draft ordinance, a nonconforming use could not
be enlarged, expanded or extended, except under very limited circumstances limited to
nonresidential uses thaf are not served by public sewer or water. The enclosed ordinance
appears to be more restrictive than Wis. Stat. $ 62.23(7)(h).


' Citing McQuillin Mun. Corp. (3rd Ed.) sec.25.206.


2 Id.


3 
Waukesha Cnty, v. Seitz (Seftz I),140 Wis. 2d lll,409 N.W.2d 403 (Wis, Ct. App. 19S7).


a [4/aukesha Cnty. v. Pewaukee Marina, Inc. (Seitz II), 187 Wis. 2d 18,522N.W.2d 536 (Ct. App. 1994).


t Id.


u Id. atzï.


' Id. at27.


' s"it, I, l4o wis. 2d at r2r.
L:\DOCS\005649\000999\MEMOS\3 2Y37 48.DOCX
0l08r4l I 13


a
J







ConcrusroN


In conclusion, sectjon 62.23(7)(h) provides a statewide standard for regulating
nonoonforming uses. If the Ciff wants to opt out of that standard, it would need to do so


using a charter ordinanee. Undcr the statute, nonoonf,orming uses mav be enlarged, at


least on the original parcel, so long as their essential character is not changed.


Please let me know if you have any questions, or if I can provide any further assistance
with this matter,
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Michael Stacey


From: Michael Stacey
Sent: Tuesday, March 11, 2014 3:29 PM
To: Donna Olson; Eric Hohol; Greg Jenson; Matt Hanna; Ron Christianson; Scott Truehl; Todd


Krcma (tkrcma@gmail.com)
Subject: Non-conforming use amendment
Attachments: g. O-2-14 Nonconforming use regulations 78-210.PDF; Non-conforming structure


section.docx


Commissioners,


I have provided the materials related to the non-conforming use regulations amendment (78-210) as
presented at the March 10th planning meeting. Not to cause more confusion, I also provided section 78-408
related to non-conforming structures just for comparison.


The question Mr. Krcma had related to Mr. Dregne’s memo about the non-conforming use regulations being
more restrictive than state stats…..Mr. Dregne was referring to a previous draft of the amendment. The draft
provided at the meeting already had that section crossed out because we agree that section does not make
sense. See Sec. 78-210(3)(b)


non-conforming use vs non-conforming structure


A non-conforming use is where there is a use of a property that is not allowed by the specific zoning
classification of the property in question….for example, someone has a retail business on a residentially zoned
property. There are very few legal non-conforming uses within the City.


A non-conforming structure does not meet one of the many dimensional standards such as setback or building
height. There a many non-conforming structures within the City and the ordinances in place do provide for a
lot of flexibility for making improvements. A last resort is a variance hearing.


So as not to create a walking quorum, could you individually provide questions or concerns about the
proposed amendment to section 78-210.


Thanks,


Michael P. Stacey


Zoning Administrator/Assistant Planner


City of Stoughton


381 E. Main Street


Stoughton, WI. 53589


p - 608-646-0421


c - 608-209-7768


f - 608-873-5519


e - mstacey@ci.stoughton.wi.us







Sec. 78-408. Nonconforming structure regulations.


(1) Any structure lawfully existing upon the effective date of this chapter may be continued


at the size and in a manner of operation existing upon such date, except as provided in


this section.


(2) Any lawful nonconforming structures existing at the time of the adoption or amendment


of the ordinance from which this chapter is derived may be continued, although its size or


location does not conform with the lot width, lot area, yard, height, parking and loading,


and access provisions of this chapter. Any lawful nonconforming structures may be


allowed to be extended, enlarged, reconstructed, moved or structurally altered, provided


that said extension, enlargement, reconstruction, movement or alteration complies with


the zoning and building requirements of the specific zoning district, except for the


existing nonconformance. However, the nonconforming feature of a lawful


nonconforming structure shall not be allowed to become more nonconforming by being


extended, enlarged, reconstructed, moved or structurally altered except as permitted


under subsection 78-408(4) or when required to do so by law, or order, or to comply with


the provisions of this chapter, or with the approval of the zoning board of appeals.


(3) A damaged or destroyed nonconforming structure may be restored to the size, location,


and use that it had immediately before the damage or destruction occurred, without any


limits on the costs of the repair, reconstruction, or improvement if all of the following


apply:


(a) The nonconforming structure was damaged or destroyed on or after the effective


date of this chapter.


(b) The damage or destruction was caused by violent wind, vandalism, fire, flood,


ice, snow, mold, or infestation.


(4) Unsafe structures. Nothing in this chapter shall preclude the building inspector or any


other city official from initiating remedial or enforcement actions when a lawful


nonconforming structure is declared unsafe or presents a danger the public health, safety,


or welfare.


(5) Future modification. When any lawful nonconforming structure in any district is


modified so as to be in conformance with the provisions of this chapter, any future


modification of said structure shall be in conformance with the provisions of this chapter.


(6) Substantial improvement. Whenever a lawful nonconforming structure has been damaged


by fire, flood, wind, explosion, earthquake, war, riot, unlawful act, or act of God, it may


be reconstructed and used as before. The reconstruction shall allow for the size of a







structure to be larger than the size it was immediately before the damage or destruction if


necessary for the structure to comply with applicable state or federal requirements.


(7) Ordinary maintenance. Ordinary maintenance repairs, including repairs reasonably


necessary to prevent the deterioration of a structure, and remodeling of a nonconforming


structure are permitted, as well as necessary nonstructural repairs and alterations which


do not extend, enlarge, or intensify the nonconforming structure. Ordinary maintenance


repairs and remodeling include internal and external painting, decorating, paneling, the


addition of acoustical ceilings, the installation of heating, electricity, plumbing (including


fixtures) or insulation, and the replacement of doors, windows, and other non-structural


components.


(8) Alterations. Subject to section 78-408(4), structural alterations may be made to a lawful


nonconforming structure provided such alterations do not increase the bulk of the


structure. Notwithstanding the foregoing, a conforming garage may be added if none


previously existed. However, after the effective date of this chapter, such structures shall


not be enlarged, expanded or extended unless the enlargement, expansion or extension


complies with the provisions of this chapter or unless a variance is granted by the zoning


board of appeals under section 78-910 and except as permitted under section 78-408(4).


(9) Timing of building permit. Any structure for which a building permit has been lawfully


granted prior to the effective date of this chapter or an amendment to it which will


become nonconforming under the provisions of this chapter or that amendment thereto,


may be completed in accordance with the approved plans, provided construction is


started within 365 calendar days after issuance of the permit and construction is


completed within 730 calendar days (2 years) after issuance of the permit. If all such


conditions are met, the structure shall thereafter be a legal nonconforming structure.


(10) Blanket variance. Blanket conforming status is hereby automatically granted to all


nonconforming principle structures in their configuration existing or as finally approved


as of the effective date of this chapter. However, after the effective date of this chapter,


such structures may not be enlarged, expanded or extended unless the enlargement,


expansion or extension complies with the provisions of this chapter or unless a variance


is granted by the zoning board of appeals under section 78-910


Rationale: The "blanket conforming status" specified in subsection (10) is intended to


eliminate the continued classification and/or creation of certain principle structures as


non-conforming. This provision addresses two different situations. First: prior to the


provision of full-time inspection services, a number of structures were approved in the


city that did not meet setback requirements. Second: this chapter requires greater side


yard setback requirements for certain lot sizes than did previous regulations for similar


sized lots. Subsection (10) therefore ensures that owners of such structures approved







prior to the adoption of this chapter do not encounter difficulty in transferring ownership


because the structures would otherwise be considered nonconforming.


Rationale: The "blanket conforming status" specified in subsection (10) is intended to


eliminate the continued classification and/or creation of certain principle structures as


non-conforming subject to the requirements of this chapter. This provision addresses two


different situations. First: prior to the provision of full-time inspection services, a number


of structures were approved in the City that did not meet setback requirements. Second:


this chapter requires greater side yard setback requirements for certain lot sizes than did


previous regulations for similar sized lots. Subsection (10) therefore ensures that owners


of such structures approved prior to the adoption of this chapter do not encounter


difficulty in transferring ownership because the structures would otherwise be considered


nonconforming.





