OFFICIAL NOTICE AND AGENDA

Notice is hereby given that the Public Works Committee of the City of Stoughton, Wisconsin will
hold a regular Public Works Meeting as indicated on the date, time and location given below.

Meeting of the: Public Works Committee of the City of Stoughton

Date /Time: Thursday, May 16, 2019 at 6:00 pm

Location: Public Works Building, 2439 County Rd A, Stoughton, WI 53589
Members: Tom Majewski, Sid Boersma, Matt Bartlett, Lisa Reeves, Mayor Tim Swadley

Item # CALL TO ORDER
1. Communications
Item # OLD BUSINESS

Item # NEW BUSINESS

Approve Minutes of the March 21, 2019 Meeting

Election of New Public Works Committee Chair and Vice Chair

Appointment to the Tree Commission

Appointment to the Cemetery Board

Review and Approve Revisions to 64-9 Street and Right-of-Way Use

Review and Approve Revisions Made to the Excavation and Right-of-Way Application and
Permit.

8. Review and Approval of Chapter 63 Wireless Telecommunications in the Right-of-Way

9. Discussion and Approval of Design Elements for Glacier Moraine Drive

10. Review and Approve the State Municipal Financial Agreement for USH — 51 from Hoel to Page
11. Overview and Approval of the Low Hazard Exemption Program Concept for Street Sweepings
12. Future Agenda Items

13. Adjourn

~NouTA W

ADJOURNMENT

cc: Council Members, City Leadership Team, City Attorney Matthew P. Dregne,
Library Administrative Assistant Sarah Monette, City Clerk Holly Licht, Tim Onsager
Stoughton School District, Judi Krebs, Jim Feroliestoughtoneditor@wecinet.com,
Alexander Cramer@wcinet.com, Stoughton Newspaper/WI| State Journal/Capital Times

NOTE: AN EXPANDED MEETING MAY CONSTITUTE A QUORUM OF THE CITY COUNCIL
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Public Works Committee
Thursday, February, 2019 @ 6:00 PM
Public Works Facility, 2439 Cty Hwy A, Stoughton

Members Present: Alderpersons Sid Boersma, Lisa Reeves, Tom Majewski and Matt Bartlett

Absent/Excused:

Staff: Mayor Swadley, Public Works Director Brett Hebert and Vickie Erdahl

Guests: Alderperson Denise Durancyk, Kathleen Johnson and Alex Cramer (Courier Hub)

Call to Order: Bartlett called the meeting to order @ 6:00 PM

1) Communications: Hebert reported:

e Extra trash recycling bins will be put in downtown. The trash has been overflowing with John’s
emptying the bins once a week on Friday’s. The pricing is $400 to $ 600 per container and we would
like to get three (3) containers.

e Tree trimming by Tree Wiseman will start in the central part of the city the week of April 25, 2019
Pot holes have been a problem. The plants to obtain the materials for spray patching should be
opening sometime in April. Hwy 51 (Page to Hoel) is particularly bad. The County will be working
repairing the HWY in 2020.

e Sweepers were out the week of April 18, 2019. The entire city is swept every two weeks and the
downtown every week on Friday AM.

e Yardwaste Site opens Tuesday, April 2, 2019 at the new site. Resident permits are still $20.00 and
Non-Resident permits will be $25.00.

e The Public Works website is being re-vamped.

e Mayor Swadley stated that

Old Business:

2) Minimum Maintenance Standards: At the August 2018 meeting the Minimum Maintenance Standards
were reviewed after Scheel drafted an Ordinance Amendment to repeal and recreate Ordinance Section
10-317. At that time the City Attorney needed to review the document.

Reeves had some concerns regarding windows and suggested some additional language be added to Sec
C # 8 - Broken windows shall be boarded temporarily for a maximum of 120 days. Other questions were
asked for clarification on wording in other parts of the document.

Scheel reiterated that there is some inconsistency with enforcements of ordinances as it is mainly
complaint driven and there is not enough staff to follow up.

Motion by Reeves, seconded by Boersma to approve the Minimum Maintenance Ordinance with

the changes to C) # 8 — Windows & Doors then send to the City Attorney for review and onto
Council for final approval. Motion carried 5-0 (with the Mayor voting yes).

New Business:

3) Approve February 21, 2019 Meeting Minutes: Motion by Boersma, seconded by Majewski to
approve the minutes. Motion carried 4-0.






4)

5)

Discussion and Approval of the Updated Excavation in the Right of Way Application and Permit:
Hebert stated that he, Scheel, Stoughton Utilities and a specialized attorney were part of the procedure to
develop the new application for permit to excavate.

The new permit is based on linear feet for chargeable fees which allows the city to capture costs involved
in marking and checking the addresses involved and will be valid for six (6) months. If work is not
completed to the satisfaction of the City, the applicant will not be able to receive more permits.

The committee had questions regarding the insurance charges — Hebert stated the insurance is subject to
review by Human Resources.

Hebert would like to have this form be a fillable document online.

Motioned by Boersma, seconded by Reeves to recommend to the Common Council to adopt the
new Application for Permit to Excavate in Public Right-Of-Way and new structure for chargeable
fees. Motion carried 4-0.

Review of Parks User Group Agreements: Hebert developed and discussed the current agreements
with the sports groups and the work the parks maintenance does for each ball field. These contracts are
being reviewed because one of the ball fields in not in the City of Stoughton, several groups play at the
High School (which the city is paying the utilities for because the city owns the lighting) and the groups are
not involved with the cities’ recreation programs yet the Parks Maintenance crew has to do work on the
fields.

Contracts re-new annually in April 1st. At this point there is time to have discussions and have the
contracts changed by the end of the year to be in effect for 2020.

City employees have been in discussions with each of the groups involved with favorable responses to the
changes which include:

1. SYS to contract directly with the Stoughton Area School District for the use of their fields.
2. The City will continue to provide scheduling and field maintenance on City owned fields
and SYS shall continue to offer a program to participants who are unable to pay the full fee

SYS

1. Contract directly with Pleasant Springs for the use of Oak Knoll Park

2. Perform all field maintenance activities on non-city owned fields
SALL | 3. The City will continue to provide scheduling and field maintenance on City owned fields
and SALL shall continue to offer a program to participants who are unable to pay the full fee

1. SABA to contract directly with the Stoughton Area School District for the use of their
fields

2. SABA to pay all utility costs incurred at SASD fields.

SABA | 3. The City will continue to provide scheduling and field maintenance on City owned fields
and SABA shall continue to offer a program to participants who are unable to pay the full
fee cost.

Discontinue the contract with SASD in regards to the groups mentioned above and have
SASD them contract directly with the School District

Discontinue the contract with Pleasant Springs in regards to SALL and have them contract

Pleasant directly with Pleasant Springs

Springs






6)

7

The Public Works Committee agrees to move forward with the dissolution of the agreements while waiting
on the review from City Attorney Dregne and bring back to a committee meeting at a later date.

Discussion pertaining to the City Sidewalk Policy: Duranczyk spoke to the committee regarding the
sidewalk policy that she drafted. Duranczyk feels that due to the costs involved with borrowing money and
increases in the taxes, the City should be prioritizing the sidewalk installation by considering smaller
projects and analyzing whether a sidewalk needs to be installed in certain areas and on both sides of the
street during reconstruction of a street.

Various concerns were stated by members:

e costs to the constituents,

o not all sidewalks are needed such as when a street dead ends,

e consideration to do a sidewalk on a block with no sidewalks vs. a second side in a block that
already has a sidewalk on one side which gives people a place to walk instead of the road

¢ how would these sidewalks be connected at corners

e how to choose a side on a block with no sidewalks

Scheel stated the current policy covers most of these concerns and has flexibility to be reviewed on a
case by case basis when reconstruction of a street is being planned.

Committee thanked Denise for taking the time to develop a policy.
Committee will review the current policy and perhaps add language to improve the current policy from the
“draft” policy presented by Duranczyk.

Future Agenda Items: Parking Lots, Sidewalk Policy

Moved by Boersma seconded by Reeves to adjourn the meeting at 7:47 pm. Motion carried 4-0.
Respectfully submitted by Vickie Erdahl Administrative Assistant 4/2/19






Revision #2

QSCONs,, STATE/MUNICIPAL FINANCIAL Date: March 11, 2019
I 'z AGREEMENT FOR A STATE-LET | |.D.: 5845-04-01/-72, -73
2 5 HIGHWAY PROJECT Road Name: USH 51
%} Qc?' This agreement supersedes the Title: C Stoughton, W Main Street
orTan® agreement signed by the Municipality on Limits: Hoel Avenue to Page Street

No Date Listed (before 1/19/2017) and

signed by the State on 01/19/2017. EsARADane

Roadway Length: 1.03 miles

The signatory, City of Stoughton, hereinafter called the Municipality, through its undersigned duly authorized
officers or officials, hereby requests the State of Wisconsin Department of Transportation, hereinafter called the
State, to initiate and affect the highway or street improvement hereinafter described.

The authority for the Municipality to enter into this agreement with the State is provided by Section 86.25(1), (2),
and (3) of the Statutes.

NEEDS AND ESTIMATE SUMMARY:

Existing Facility — Section 1 from Hoel Avenue to east of Van Buren Street is a concrete urban section with 9-inch
non-reinforced concrete over 6 inches base course. Section 2 from east of Van Buren Street to Page Street is an
urban section with 4 inches of asphalt over 4- to 6-inch non-reinforced concrete, over 6 inches base course. The
asphalt surface has numerous cracks. The concrete has deterioration of the longitudinal and transverse joints.

Proposed Improvement - Nature of work: Section 1: Clean out longitudinal and transverse joints and remove old
concrete; fill with asphalt. Clean out and fill mid panel cracks/spalls with asphalt. Overlay entire roadway with
asphalt from Hoel Avenue to Van Buren Street. Concrete milling of outer driving lanes, tapering from 2 inches at
curb and gutter line to 0 inches at 12-foot mark, needed to avoid filling in gutter pan. Section 2: Per request of the
Municipality, State will remove all layers of pavement and base, excavate poor materials from subgrade, and provide
new base course and surface with asphalt from Van Buren Street to Page Street. Sections 1 and 2: Check sidewalk
curb ramps for ADA compliance, and replace where feasible (no additional right of way will be purchased or utilities
moved).

Describe non-participating work included in the project and other work necessary to finish the project
completely: Section 2 only: Removal of concrete pavement and common excavation costs needed for replacement
(instead of repair) of existing pavement.

This project is currently scheduled for 2020 construction
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TABLE 1: SUMMARY OF COSTS
Total Federal/State Municipal
Phase Est. Cost Funds % Funds %
Preliminary Engineering:
Plan Development $ 260,000 | $ 195,000 | 75%]| $ 65,000 25%
'Roadway Construction
5845-04-72
Roadway $ 1,807,000 | $ 1,807,000 | 100%| $ - 0%
Pavt removal/common exc| $ 224,000 | $ - 0% $ 224,000 | 100%
Subtotal :| $ 2,031,000 | $ 1,807,000 $ 224,000
Total Cost Distribution $ 2,291,000 $ 2,002,000 $ 289,000
! Estimates include 12% delivery for Roadway Construction

This request shall constitute agreement between the Municipality and the State; is subject to the terms and
conditions that follow (pages 3-4); is made by the undersigned under proper authority to make such request for
the designated Municipality, upon signature by the State and delivery to the Municipality. The initiation and
accomplishment of the improvement will be subject to the applicable federal and state regulations. No term or
provision of neither the State/Municipal Financial Agreement nor any of its attachments may be changed, waived
or terminated orally but only by an instrument in writing executed by both parties to the State/Municipal Financial
Agreement.

Signed for and in behalf of the City of Stoughton (please sign in blue ink)

Name (print) Title

Signature Date

Signed for and in behalf of the State (please sign in blue ink)

Name Stephen Flottmeyer Title WISDOT Southwest Region Planning Chief

Signature Date
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TERMS AND CONDITIONS:

1.

The Municipality shall pay to the State all costs incurred by the State in connection with the improvement which
exceeds federal/state financing commitments or are ineligible for federal/state financing. Local participation
shall be limited to the items and percentages set forth in the Summary of Costs table, which shows Municipal
funding participation. In order to guarantee the Municipality’s foregoing agreements to pay the State, the
Municipality, through its above duly authorized officers or officials, agrees and authorizes the State to set off
and withhold the required reimbursement amount as determined by the State from General Transportation
Aids or any moneys otherwise due and payable by the State to the Municipality.

Funding of each project phase is subject to inclusion in an approved program and per the State’s Facility
Development Manual (FDM) standards. Federal aid and/or state transportation fund financing will be limited
to participation in the costs of the following items as specified in the Summary of Costs:

(@)
(b)
(€)
(d)

(e)

(f)

9
(h)
0
0)

Design engineering and state review services.
Real Estate necessitated for the improvement.
Compensable utility adjustment and railroad force work necessitated for the project.

The grading, base, pavement, curb and gutter, and structure costs to State standards, excluding removal of
concrete pavement and common excavation between Van Buren Street and Page Streets due to Municipality
request for pavement replacement.

Storm sewer mains, culverts, laterals, manholes, inlets, catch basins, and connections for surface water
drainage of the improvement; including replacement and/or adjustments of existing storm sewer manhole
covers and inlet grates as needed.

Construction engineering incidental to inspection and supervision of actual construction work, except for
inspection, staking, and testing of sanitary sewer and water main.

Signing and pavement marking necessitated for the safe and efficient flow of traffic, including detour routes.
Replacement of existing sidewalks necessitated by construction.
Replacement of existing driveways, in kind, necessitated by the project.

New installations or alteration resulting from roadway construction of standard State street lighting and
traffic signals or devices. Alteration may include salvaging and replacement of existing components.

Work necessary to complete the improvement to be financed entirely by the Municipality or other utility or
facility owner includes the following items:

(@)

(b)
(€)
(d)

(e)
()
(9)

New installations of or alteration of sanitary sewers and connections, water, gas, electric, telephone,
telegraph, fire or police alarm facilities, parking meters, and similar utilities.

New installation or alteration of signs not necessary for the safe and efficient flow of traffic.
Roadway and bridge width in excess of standards.

Coordinate, clean up, and fund any hazardous materials encountered during construction. All
hazardous material cleanup work shall be performed in accordance to state and federal regulations.

Damages to abutting property due to change in street or sidewalk widths, grades, or drainage.
Conditioning, if required, and maintenance of detour routes.
Repair of damages to roads or streets caused by reason of their use in hauling materials incidental to

the improvement.
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(h) Concrete pavement removal and common excavation for pavement replacement between Van Buren
Street and Page Street.

(i) Replacement of driveways and curb and gutter not necessitated by the project but requested by the
Municipality.

() Installation of epoxy ladder pavement markings for crosswalks.

4. As the work progresses, the Municipality will be billed for work completed which is not chargeable to
federal/state funds. Upon completion of the project, a final audit will be made to determine the final division of
costs.

5. If the Municipality should withdraw the project, it shall reimburse the State for any costs incurred by the State
in behalf of the project.

6. The work will be administered by the State and may include items not eligible for federal/state participation.

7. The Municipality shall assume general responsibility for all public information and public relations for the
project and to make a fitting announcement to the press and such outlets as would generally alert the affected
property owners and the community of the nature, extent, and timing of the project and arrangements for
handling traffic within and around the projects.

8. Basis for local participation:

(a) Design Engineering (5845-04-01)

The Municipality is responsible for 25% of the design engineering costs for improvements on a
Connecting Highway.

(b) Construction Engineering (5845-04-72)

The Municipality is responsible for the costs of the removal of the concrete pavement and
common excavation between Van Buren Street and Page Street. The municipality requested that
the pavement be replaced instead of patched and overlaid with asphalt. The Municipality is
responsible for the cost of the ladder style epoxy pavement markings after they requested this
style over the WisDOT Standard pavement marking for crosswalks. The Municipality requested
additional curb and gutter and driveway aprons be replaced outside of what was involved with
the curb ramps, The Municipality will be responsible for the cost associated with these repairs.
The Municipality is responsible for the cost of adjusting manhole covers and other City utilities
within the project limits.

Comments and Clarification: This agreement is an active agreement that may need to be amended as the project
is designed. It is understood that these amendments may be needed as some issues have not been fully evaluated
or resolved. The purpose of this agreement is to specify the local and state involvement in funding the project.
A signed agreement is required before the State will prepare or participate in the preparation of detailed designs,
acquire right-of-way, or participate in construction of a project that merits local involvement.

Page 4 of 4
5845-04-01 SW Region






CITY OF STOUGHTON

PUBLIC WORKS DEPARTMENT BRETT HEBERT

2439 County Rd A, Stoughton, WI 53589 [B’::'ngglftg C'Tl;?(l;ﬁer\]/t%rrlﬁv -
(608) 877-8684 Office : Wi

(608) 877-8387 Fax

Date: 4-11-19

To: Public Works Committee
From: Brett Hebert, Director of Public Works
Subject: Low Hazard Exemption Overview

Each year, the City generates over 330 tons of organic and inorganic material from street sweeping
operations. Technically, all street sweepings collected, excluding material collected in the autumn, are
considered a solid waste and must be taken to the landfill. Unfortunately, most of the material collected
consists of aggregates and other organic matter that can be separated from the inorganic material and
reused. The city spends almost $9,000 per year in tipping fees alone to dispose of street sweeping
material. This figure does not account for the cost of transporting the material to the landfill, lost
employee opportunity costs to perform a different task in the community other than hauling, and wear
and tear on the trucks driving into the landfill.

In order to reuse the street sweeping material and divert it from the landfill, we must apply for a Low
Hazard Exemption from the DNR under ss. 289.43(8). The exception would allow us to reuse the
organic material generated from street sweeping for projects on City property or within the public right
of way. We would be required to have lab testing performed on the material and track all locations
where the material is used.

To make this a reality, we would need to rent a trammel
screen to separate the organic material (dirt and rocks)
from the inorganic material (trash). The rental cost of
the trammel screen would be approximately $4,000. We
anticipate approximately $500 in lab testing costs for the
program. The inorganic material would be placed in a
dumpster and taken to the landfill through our contract
with Johns Disposal for no charge.

Through this program, we anticipate a savings of approximately $4,500 in tipping fees alone. The other
positive to the low hazard exemption is we would be diverting useful material away from the landfill to
be reused in a constructive and safe way within the community. Before moving forward with putting the
program together and securing the low hazard exemption, | would like your feedback and support.

Respectfully,

Brett Hebert
Director of Public Works






CITY OF STOUGHTON, 381 E. Main Street, Stoughton, W1 53589

ORDINANCE OF THE COMMON COUNCIL

An ordinance relating to excavation in the public right-of-way

Committee Action: N/A

Fiscal Impact: N/A
File Number: O-__ -2019 1t Reading:
2nd Reading:
RECITALS
A. Occupancy and excavation of public rights-of-way cause costs to residents and the City,

including to administer such projects, and to repair roadways.

B. The City seeks to impose reasonable regulations on placing and maintaining equipment
within rights-of-way, to further the public health, safety and welfare, and to
complement the regulatory roles of state and federal agencies.

NOW, THEREFORE, the City Council of the City of Stoughton, Dane County, Wisconsin,
does ordain as follows:

ORDINANCE
1. Section 64-9 of the Code of Ordinances is amended as described in Exhibit A.
2. This ordinance shall take effect upon passage and publication pursuant to law.
The above ordinance was duly adopted by the City Council of the City of Stoughton at a

regular meeting held on , 2019.

APPROVED:

Tim Swadley, Mayor

ATTEST:

Holly Licht, City Clerk

Posted

Published






EXHIBIT A: REVISED ORDINANCE ON EXCAVATIONS IN RIGHT-OF-WAY

Sec. 64-9 — Street and right-of-way use.

(a) Purpose. The purpose of this section is to provide uniform, comprehensive
standards and regulations regarding street openings, encumbrances obstructions,
temporary commercial street signs, private property in street rights-of-way, and the
procedure for requesting approval to improve or vacate alleys and rights-of-way.

(b) Street-epening Excavation in the right-of-way and eneumbrance obstruction permits.

(1) A permit issued by city representatives shall be required for the following:

**k*x

a. Excavation in any public right-of-way. For the purposes of this Chapter, “right-
of-way” means the surface and space above and below the entire width of an
improved or unimproved public roadway, highway, street, bicycle lane, terrace,
shoulder, side slope, and public sidewalk in which the city has an interest, including
other dedicated rights-of-way for travel purposes.

b. Any obstruction ereneumbrance of a public right-of-way, for more
than two hours. A dumpster is an example of an obstruction.

(2) Exceptions. Subsection (a) shall not apply to the following:

a. Signs, clocks or awnings attached to a building which project not more
than three feet into the public right-of-way and which do not extend
below any point nine feet above the sidewalk or sixteen feet above a
street or alley.

€ b. Goods, wares, merchandise or fixtures being loaded or unloaded

which do not extend more than three feet on the sidewalk, provided such
goods, wares, etc., do not remain thereon for more than two hours.

& c. Sandwich board signs regulated under subsection (f).

e- d. Private property installed adjacent to streets in the street right of
way, regulated under subsection (Q).

(e) Persons with facilities in the right-of-way pursuant to a franchise or
other agreement with the city.






(i)

**k*k

(k)

(f) Persons required by the city to maintain trees in the right-of-way
between their property and the street curb or pavement.

(3) Conditions of occupancy.

a. No obstruction erencumbrance shall cover more than 1/3 of any street
or alley.

b. Any excavation; or obstruction-e+encumbrance shall be protected by
a temporary fence or barrier at least three feet high and at night shall be
lighted by yellow flashing beacons. In the case of an excavation, yellow
flashing beacons shall be placed at each end and as often as every 50 feet
along the length thereof.

**k*

Application.

(1) Application for a permit under subsections (b) and (g) shall be made to the Street
Superintendent director of public works on a form prescribed by the street
superintendent director of public works. Applications-and under subsections (e) and
(F) shall be made to the department of planning and development on a form
prescribed by the department of planning and development.

(2) The applicant shall pay all fees required by the form, and agree to comply with all
requirements imposed by the form and this Code.

(3) Application information, and any other information required by the city, shall be
updated within fifteen days of a change to such information.

(4) The city staff shall process the application and issue a permit if the application and
circumstances satisfy the standards of the subsection, other applicable building code
provisions, and safety and other standards developed or to be developed by such-Bthe
applicable department.

(5) No permit shall be issued if the proposed work would impair the public health, safety
or welfare.

(6) Persons denied a permit shall be given notice of and the reasons for such denial, and
may appeal the denial to the city's public works committee, pursuant to the administrative
review procedures of chapter 24.

Termination.






(1) Permits shall terminate at the end of three months from the date of issuance for
excavation permits under subsection (b) and as required under individual permit for permits
under subsections (e), (f) and (g).

(2) Notwithstanding subsection (1), the permit issuer — either the department of planning
and development or the director of public works — may revoke, suspend, or refuse to extend
permits on any of the following grounds:

a. Issuance of a permit for the requested date would interfere with an exhibition,
celebration, festival or other event;

b. Misrepresentation of any fact relevant to the permit;

c. Failure to maintain required insurance;

e. The proposed or actual activity is contrary to the public health, safety or
welfare;

f. The proposed or actual activity conflicts with applicable ordinances or other
requlations concerning the right-of-way; or

g. Any other failure to comply with any conditions of the permit or this chapter.

(3) Any person aggrieved by a decision of the permit issuer revoking, suspending, or
refusing to extend a permit may appeal such a decision to the city's public works
committee, pursuant to the administrative review procedures of chapter 24.

*k*k

(m) Penalty.

Any person who violates this ordinance or fails to comply with the provisions of this
ordinance shall be subject to a forfeiture of not less than one hundred twenty dollars
($120) nor more than six hundred dollars ($600). Each day such violation or failure to
comply continues shall be considered a separate offense.







CITY OF STOUGHTON, 381 E. MAIN STREET, STOUGHTON, WISCONSIN
RESOLUTION OF THE COMMON COUNCIL

Approving an application form and permit form for Permits to Excavate in the Public Right-of-Way.

Committee Action:

Fiscal Impact:

File Number: Date Introduced:

The City of Stoughton, Wisconsin, Common Council does proclaim as follows:
RECITALS

A. The City of Stoughton (the “City”) is amending the procedures required to apply for a Street
opening and obstruction permit under its Code of Ordinances § 64-9 (b).

B. The City has drafted an application form, attached as Exhibit A, which will comply with the
new Code procedures, while protecting the public health, safety and welfare.

C. The City has also drafted a permit form, attached as Exhibit B, which will comply with the
new Code procedures, while protecting the public health, safety and welfare.

RESOLUTION
The Common Council of the City of Stoughton hereby approves the application form and permit
form for use by the City. All applicants for a permit to excavate in the public right-of-way must

complete the application form. Upon approval of any such application, the City must complete the
permit form.

Council Action: |:|Adopted |:| Failed Vote

Mayoral Action: |:|Accept |:| Veto

Tim Swadley, Mayor Date

Council Action: |:| Override Vote

3CL6927











Stoughton

2439 County Road A, Stoughton, WI 53589 Phone: (608) 873-6677

APPLICATION FOR PERMIT TO EXCAVATE IN PUBLIC RIGHT-OF-WAY

APPLICANT INFORMATION (project owner)

Applicant Date of Application

Applicant Address

Contact Name Contact Title

Phone Number Email

CONTRACTOR INFORMATION

Contractor Name Contact Person

Contractor Address

Phone Number Email Address
Sub-Contractor (1) Sub-Contractor (2)
. PROPOSED WORK
A. SCHEDULE
Start Date . Completion Date
B. LOCATION OF PROPOSED WORK (attach sketch or plan sheet)
Address or Location Description
Additional Information Describing Location Limits
C. TYPE OF WORK ACTIVITY (check all that apply)
[] Water Service [] water Main [] Sanitary Service [] Sanitary Main [ ] Storm Sewer [] Gas
[] Telecommunications [] Pole/ Tower  [] Driveway/Apron or Sidewalk [] Other:
D. PURPOSE
] New Installation [J Repair/ Maintenance  [] Replacement [] Cut Off / Abandon [] Other:
E. LOCATION (check all that apply)
[] Travel Lane [] Parking Lane [] Terrace [ ] Sidewalk [] Easement/ Greenway [ | Other:
F. ANTICIPATED SURFACE REPAIR TYPE AND AREA (check all that apply)
] Asphalt [J Concrete [J Grass/ Sod [] Curb & Gutter [] Other:
Approximate area of disturbance: sq. ft.
G. BORING
Will this work involve boring? [] YES ] NO
If you responded YES, enter total estimated bore length in linear feet: Estimated number of bore pits:

NOTICE: Utility locate marks provide the approximate horizontal location of existing facilities. Please indicate below the method you will use to
field verify the actual horizontal and vertical location of existing sanitary/storm utilities prior to boring.

[] Potholing at every underground facility intersection within the boring path.

[] Pre-boring Closed-Circuit Television (CCTV) inspection and locating to provide accurate horizontal and location of existing sanitary and
facilities and post-boring CCTV inspection to verify that no such facilities were damaged during the boring process.
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IV. CONNECTION TO CITY WATER, SANITARY SEWER, OR STORM WATER SYSTEM (a separate inspection fee will apply. See Attachment B)

. Connection to City Sanitary System for: [CJNEW or [JEXISTING building/facility
Number of Connections Pipe Material Diameter

e  Connection to City Water System for: [CINEW or [JEXISTING building/facility
Number of Connections Pipe Material Diameter

. Connection to City Storm Water System for: [INEW or [JEXISTING building/facility
Number of Connections Pipe Material Diameter

V. PERMANENT STRUCTURES

Will a permanent utility structure be placed in the public right-of-way? [JYES []NO
Note: If you respond YES to above, please provide a location sketch with dimensions and structure cut sheets.

VI. SKETCH OR PLANS
Please attach a sketch or plans showing existing utilities in relation to proposed work. Applications without a sketch or plans will not be processed.

VIl. FEE STRUCTURE
Permit Application Review Fee

Small Project Fee $50
*Large Project Fee based on actual administrative costs ($150 min)
Pole/Tower Installation $100

Inspection and Degradation Fee

Bore Pit $50 per excavation

Bore Pits (Large Project) $150 per 1,250 linear feet

Small Terrace Excavation (Less than 20 sqft) [Application Fee Only

Large Terrace Excavation (More than 20 sqgft) |$.50 per sq foot ($50 min)

Curb and Gutter $50 per excavation

Excavation within the Roadway $100 plus degradation fee

Connection to Water or Sewer Mains $250 plus excavation fees

Degradation Fee Description (Based on length x width of the trench, minimum of 4' wide)

PASER Rating 1to4 50r6 70r8 9or10

[] Asphalt Fee/Square Foot $3 <6
|:| Concrete Fee/Square Foot No Fee 51 $8 $9

Notes:

=Y

*"Large Project" means an excavation thatis larger than 20 square feet

or a boringinstallation of 1,250 feet or greater.

Y

A Separate permit application is required for each phase of a project and for
each non-contiguous project area. Once work has commenced, any 30 day
period where no work has been completed will trigger the need to re-submit
for a permitapplication and pay for any associated permit fees.

w'

Application fees for City of Stoughton Departments may be waived by
the Director of Public Works.

VIIl. GENERAL NOTIFICATION REQUIREMENTS

The City of Stoughton has established the following mandatory notification process relating to Permits to Excavate in Public Right-of-Way:

. If the proposed installation, construction, or reconstruction is less than one block in length, the applicant shall make every effort to notify the
surrounding property owners, through delivery of door hangers or letters three (3) working days, not including Saturday, Sunday or Holidays,
prior to commencing work.

. If the proposed installation, construction, or reconstruction exceeds one block in length, the Applicant shall notify each home, apartment, or
business along both sides of the street for the length of the project through delivery of door hangers or letters a minimum of seven (7) working
days, not including Saturday, Sunday or Holidays, prior to commencing work.

e  The letter or door hanger shall include the following:
o  The name of the Applicant
The name of the contractor that will be performing the work
The limits of the work, including the side of the street where the work will take place
A brief description of the work and the method that will be used (e.g., directional boring, open trenching, etc.)
A brief description of the site restoration plan
The approximate schedule for the start and completion of the work
The name, phone number, and email address of an Applicant representative who can address complaints and technical questions
from the public.

e A copy of the letter or door hanger and a list of the addresses shall be provided to the Department for inclusion with the permit documents.
The letter and addresses shall be sent to the Director of Public Works.

e  The Application will not be approved and/or issued until the copy of the letter or door hanger and the list of addresses has been submitted
to the Department.

O O O O O O
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IX. CERTIFICATION

In consideration of being permitted to make such excavation(s), Applicant agrees as follows:
e  That Applicant will faithfully comply with the terms of this permit, including any applicable Special Provisions;
e  That Applicant will comply with all applicable statutes, ordinances, rules and regulations of the State of Wisconsin and the City of Stoughton;

e  That Applicant will indemnify, defend and hold the City of Stoughton harmless from any and all claims, liability, loss, damage or expense,
including attorneys’ fees and the costs of litigation, incurred by the City of Stoughton on account of any injury to or death of any person or
any damage to property, or caused by or resulting from any activity or work performed under this permit;

e  That Applicant will purchase and maintain the insurance required pursuant to Attachment A, and will include the City as an additional insured
on such policies of insurance;

e  That Applicant at all times place and maintain the proper signage as outlined in the Manual on Traffic Control Devices (MUTCD);
e  That Applicant will leave the street, sidewalk, alley or terrace in as good or better condition than existed when the work was commenced;

e  That Applicant will notify the Department of Public Works before backfilling any excavation within the right-of-way. Backfill and compaction
must be inspected unless approved by the Director of Public Works;

e That Applicant will replace all asphalt and concrete patches using product formulations approved by the Wisconsin Department of
Transportation, or as otherwise specified by the Director of Public Works, and meet or exceed the existing thickness of the adjacent
pavement;

e That all restoration of the street, sidewalk, alley or terrace permit shall be completed within fourteen (14) calendar days of the closing of the
excavation;

e  That all such restoration work shall be guaranteed for a period of three (3) years from the date of completion;

e  That if this proposed work requires a traffic or pedestrian detour, Applicant will provide the Director of Public Works seventy-two (72) hours
notice prior to commencement of the work;

e  That this permit may be voided by the Director of Public Works if the work is not started within three (3) months after the above starting date
or completed within six (3) months after work has started; and

e  That Applicant will comply with Article IV of the Municipal Code of the City of Stoughton, Erosion Control and Stormwater Management.

X.  APPLICANT ACKNOWLEDGEMENT & SIGNATURE

In accepting a permit, the permittee hereby agrees to comply with the terms and conditions of this permit, including the provisions in Section IX of
this permit, agrees to comply with all local, state and federal codes including, but not limited to, safety, building, traffic control codes, and the Manual
on Uniform Traffic Control Devices (MUTCD); agrees to perform all work according to good engineering practices; agrees to protect public safety; and
agrees to properly restore the right-of-way.

A copy of any permit issued shall be made available at all times by the Permittee at the indicated work site and shall be available for inspection by
the Department of Public Works upon request.

5-Year Moratorium: After permanent improvement or repaving of a City street, no permit shall be issued to open, cut or excavate that street for a period
of 5 years after the date of improvement or repaving unless, in the opinion of the Director of Public Works, an emergency exists which makes it
necessary that the permit be issued.

THE ACCEPTANCE OF THIS PERMIT BY THE PERMITTEE CONSTITUTES AN ACKNOWLEDGMENT AND ACCEPTANCE OF THE TERMS AND
CONDITIONS IN THIS PERMIT APPLICATION.

Print Name and Title
of Applicant:

Applicant Signature: Date:

List of Additional Permit Conditions:

RETURN THE FORM TO: City of Stoughton
Public Works Department
2439 County Road A
Stoughton, WI 53589

Please allow three (3) business days for processing small projects and fifteen (15) business days for large projects once applications are received.
The permit fee is generated at the completion of the application review.
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Stoughton

2439 County Road A, Stoughton, WI 53589 Phone: (608) 873-6677

ATTACHMENT A
Excavation in the Right-of-Way Insurance Requirements

LARGE EXPOSURE JOB: This includes all excavations within the City right of way that are greater than 20 square feet, and/or boring installations that
are 1,250 linear feet or longer.

General Liability Coverage:
. Commercial General Liability
o  $1,000,000 General aggregate
o  $1,000,000 Products/completed operations aggregate
o  $1,000,000 Personal injury and advertising injury
o  $1,000,000 Each occurrence limit

Note: Insurance shall be written on an occurrence basis.
Claims made form of coverage is NOT ACCEPTABLE

Insurance must include:
e  Premises and operations liability

. Blanket contractual liability including coverage for joint negligence of the City of Stoughton, its officer, council members, agents, employees
authorized volunteers and the named insured

. Personal injury

e  Explosion, collapse, and underground coverage

e  Products/completed operations

e  The general aggregate must apply separately to the project/location

Business Auto
e  Limits: $250,000 each person / $500,000 each accident for bodily injury, and $100,000 for property damage
OR

$500,000 combined single limit for bodily injury and property damage each accident

e Must cover liability for any auto including owned, non-owned, and hired automobile liability

Workers Compensation (WC) & Employers Liability
e  Must cover for statutory WC and Employers liability limit of:

o  $100,000 Each accident
o  $500,000 Disease policy limit
o  $100,000 Disease each employee

Umbrella
e  Limits $5,000,000 each occurrence / $5,000,000 aggregate
. $10,000 Self-insured retention
. Must be no less broad than underlying coverages

Note: Insurance shall be written on an occurrence basis. Claims made form of coverage is NOT ACCEPTABLE

Builders Risk/ Installation Floater
o  The City of Stoughton will not assume responsibility for loss, including loss of use, for damage to property, materials, tools, equipment, or
items of a similar nature.
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Stoughton

381 E. Main St. Stoughton, W1 53589 Phone: (608) 873-6677

ATTACHMENT A (CONT.)

SMALL EXPOSURE JOB: This includes all excavations within the City right of way that are less than 20 square feet.

General Liability Coverage:
e  Commercial General Liability
o  $1,000,000 General aggregate
o  $1,000,000 Products/completed operations aggregate
o  $1,000,000 Personal injury and advertising injury
o  $1,000,000 Each occurrence limit

Note: Insurance shall be written on an occurrence basis.
Claims made form of coverage is NOT ACCEPTABLE

Insurance must include:
e  Premises and operations liability

. Blanket contractual liability including coverage for joint negligence of the City of Stoughton, its officer, council members, agents, employees
authorized volunteers and the named insured

. Personal injury

e  Explosion, collapse, and underground coverage

e  Products/completed operations

e  The general aggregate must apply separately to the project/location

Business Auto
e  Limits: $250,000 each person / $500,000 each accident for bodily injury, and $100,000 for property damage

OR
$500,000 combined single limit for bodily injury and property damage each accident

e Must cover liability for any auto including owned, non-owned, and hired automobile liability

Workers Compensation (WC) & Employers Liability
e  Must cover for statutory WC and Employers liability limit of:

o  $100,000 Each accident
o  $500,000 Disease policy limit
o  $100,000 Disease each employee

Builders Risk/ Installation Floater
e  The City of Stoughton will not assume responsibility for loss, including loss of use, for damage to property, materials, tools, equipment, or
items of a similar nature.
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Stoughton Utilities

600 South Fourth Street
P.O. Box 383
Stoughton, WI 53589-0383

Serving Electric, Water & Wastewater Since 1886

ATTACHMENT B

Independent Observation and Inspection Procedures

Applies to all applicants involved with new or replacement
sanitary sewer and/or water service lateral construction

Stoughton Utilities requires independent observation and inspection of the installation and connection of all new or replacement sanitary sewer, and / or water
service lateral construction in the public right-of-way, or within utility easements.

The independent observation and inspection shall be conducted by a representative from Strand Associates, Inc. (Inspector).
Contact: Mark Fisher, P.E.

Email: Mark.Fisher@strand.com
Office: (608) 251-4843

The procedure to follow is:

1.

10.

The applicant shall complete the Application for Permit to Excavate in Public Right-Of-Way, with payment of the permit fee made payable to the
City of Stoughton and delivered to the Department of Public Works.

Attach a payment for the connection inspection fee in the amount of $250.00. This fee is in addition to all Permit to Excavate in Public Right-of-Way
application and inspection fee.
Checks for the connection observation and inspection fees are to be made payable to Stoughton Utilities

As part of the standard Application for Permit to Excavate in Public Right-of-Way process, the permit application will be reviewed and approved by
the Stoughton Utilities Director or their designee.

The permittee, or the permittee’s contractor, shall be required to contact the Inspector at least five working days prior to the scheduled excavation
and lateral connection date.

The permittee, or the permittee’s contractor, shall be required to provide a list of the material used, type of connection, and corresponding costs to
the Inspector at this time.

The permittee, or the permittee’s contractor, shall be required to contact the Inspector on the day of the excavation and later connection after the
sanitary sewer and / or water main connection points have been exposed.

Within one hour of the contact from the permittee or the permittee’s contractor, the Inspector will be onsite to observe the connection of the sanitary
sewer and / or water service lateral to the Stoughton Utilities infrastructure.

Neither the connection to Stoughton Utilities sanitary sewer and / or water infrastructure, nor the backfilling of the lateral trench, shall occur prior to
the Inspector’s observation, inspection, and acceptance. If backfilling has occurred prior to the Inspector’s arrival, the sanitary sewer and / or water
main connection points must be re-exposed.

The Inspector shall not observe the backfilling of the lateral trench or the restoration of surface improvements.
Failure of the permittee or the permittee’s contractor to meet the Inspector at the site at the designated time shall result in an automatic forfeiture

of $200.00 due from the permittee. This forfeiture must be made payable to Stoughton Utilities before the Inspector will attempt to visit the site a
second time.

Failure of the permittee or the permittee’s contractor to contact the Inspector to schedule the observation and inspection shall result in a forfeiture
of $500.00 due from the permittee. Stoughton Utilities reserves the right to pursue collection of this forfeiture as provided by Stoughton Ordinances
Sec. 74-8.
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CITY OF STOUGHTON, 381 E. Main Street, Stoughton, W1 53589

ORDINANCE OF THE COMMON COUNCIL

Committee Action:
Fiscal Impact: None

Creating Chapter 63, Relating to Wireless Telecommunications Facilities in the Right-of-Way

File Number: O-_-2018

Date Introduced:

The Common Council of the City of Stoughton do ordain as follows:

1. Chapter 63 of the City of Stoughton Code of Ordinances is created as provided in Exhibit A.

2. This ordinance shall be effective upon passage and publication pursuant to law.

Dates
Council Adopted:
Mayor Approved:

Published:

Attest:

Tim Swadley, Mayor

Holly Licht, City Clerk





Exhibit A

Chapter 63: Wireless Telecommunications Facilities in the Right-of-Way

Sec. 63-1. - Definitions

For the purposes of this Chapter, the terms below shall have the following meanings:
“Administrator” means the Director of Public Works or his or her designee.

“Application” means a formal request, including all required and requested documentation and
information, submitted by an Applicant to the City for a wireless permit.

“Applicant” means a person filing an application for placement or modification of a wireless
telecommunications facility in the right-of-way.

“Base Station” means the same as in 47 C.F.R. § 1.6100(b)(1), which defines the term to mean a
structure or wireless telecommunications equipment at a fixed location that enables FCC-licensed or
authorized wireless communications between user equipment and a communications network. This
definition does not include towers.

“Eligible Facilities Request” means the same as in 47 C.F.R. § 1.6100(b)(3), which defines the
term to mean any request for modification of an existing tower or base station that does not
substantially change the physical dimensions of such tower or base station, involving: (i)
collocation of new transmission equipment; (ii) removal of transmission equipment; or (iii)
replacement of transmission equipment.

“FCC” means the Federal Communications Commission.

“Right-of-way” means the surface of, and the space above and below the entire width of an improved
or unimproved public roadway, highway, street, bicycle lane, landscape terrace, shoulder, side slope,
and public sidewalk over which the City exercises any rights of management and control or in which
the City has an interest.

“Small Wireless Facility,” consistent with 47 C.F.R. § 1.6002(1), means a facility that meets each of
the following conditions:

(1) The structure on which antenna facilities are mounted:
i. is 50 feet or less in height, or

ii. is no more than 10 percent taller than other adjacent structures, or

iii. is not extended to a height of more than 50 feet or by more than 10 percent above
its preexisting height, whichever is greater, as a result of the collocation of new
antenna facilities;

(2) Each antenna (excluding associated antenna equipment) is no more than three cubic feet
in volume;

(3) All other wireless equipment associated with the structure, including the wireless
equipment associated with the antenna and any pre-existing associated equipment on the
structure, is cumulatively no more than 28 cubic feet involume;





(4) The facility does not require antenna structure registration;
(5) The facility is not located on Tribal lands; and

(6) The facility does not result in human exposure to radio frequency radiation in excess of
the applicable safety standards specified by federal law.

“Support Structure” means any structure capable of supporting wireless
telecommunications equipment.

“Tower” means the same as in 47 C.F.R. § 1.6100(b)(9), which defines the term as any structure built
for the sole or primary purpose of supporting any Federal Communication Commission (FCC)
licensed or authorized antennas and their associated facilities, including structures that are constructed
for wireless communications services including, but not limited to, private, broadcast, and public
safety services, as well as unlicensed wireless services and fixed wireless services such as microwave
backhaul, and the associated site.

This definition does not include utility poles.

“Underground areas” means those areas where there are no electrical facilities or facilities of the
incumbent local exchange carrier in the right of way; or where the wires associated with the same are
or are required to be located underground; or where the same are scheduled to be converted from
overhead to underground. Electrical facilities are distribution facilities owned by an electric utility
and do not include transmission facilities used or intended to be used to transmit electricity at
nominal voltages more than 35,000 volts.

“Utility Pole” means a structure in the right-of-way designed to support electric, telephone, and
similar utility distribution lines and associated equipment. A tower is not a utility pole.

“Wireless Infrastructure Provider” means a person that owns, controls, operates, or manages a
wireless telecommunications facility or portion thereof within the right-of-way.

“Wireless Permit” or “Permit” means a permit issued pursuant to this Chapter and authorizing the
placement or modification of a wireless telecommunications facility of a design specified in the
permit at a particular location within the right-of-way, and the modification of any existing
support structure to which the wireless telecommunications facility is proposed to be attached.

“Wireless Regulations” means those regulations adopted pursuant to Section 5(b)(1) to implement
the provisions of this Chapter.

“Wireless Service Provider” means an entity that provides wireless services to end users.

“Wireless Telecommunications Equipment” means equipment at a fixed location that enables FCC-
licensed or authorized wireless communications between user equipment and a communications
network.

“Wireless Telecommunications Facility” or “Facility” means a facility at a fixed location in the right-
of-way consisting of a base station, antennas and other accessory equipment, and a tower and
underground wiring, if any, associated with the base station.

Definitions in this Chapter may contain quotations or citations to 47 C.F.R. 8§ 1.6100 and 1.6002.
In the event that any referenced section is amended, creating a conflict between the definition as set
forth in this Chapter and the amended language of the referenced section, the definition in the





referenced section, as amended, shall control.

Sec. 63-2. - Purpose

In the exercise of its police powers, the City has priority over all other uses of the right-of-way. The
purpose of this Chapter is to provide the City with a process for managing, and uniform standards for
acting upon, requests for the placement of wireless telecommunications facilities within the right-of-
way consistent with the City’s obligation to promote the public health, safety, and welfare; to manage
the right-of-way; and to ensure that the public’s use is not obstructed or incommoded by the use of the
right-of-way for the placement of wireless telecommunications facilities. The City recognizes the
importance of wireless telecommunications facilities to provide high-quality communications and
internet access services to residents and businesses within the City. The City also recognizes its
obligation to comply with applicable Federal and State laws regarding the placement of wireless
telecommunications facilities in the right-of-way including, without limitation, the
Telecommunications Act of 1996 (47 U.S.C. 8 151 et seq), Section 6409(a) of the Middle Class Tax
Relief and Job Creation Act of 2012, Wis. Stat. § 182.017, and Wis. Stat. § 196.58, and this Chapter
shall be interpreted consistent with those provisions.

Sec. 63-3. - Scope

(a) Applicability. Unless exempted by Section 3(b), below, every person who wishes to place a
wireless telecommunications facility in the right-of-way or modify an existing wireless
telecommunications facility in the right-of-way must obtain a wireless permit under this Chapter.

(b) Exempt Facilities. The provisions of this Chapter (other than Sections 10-14) shall not be
applied to applications for the following:

(1) Installation of a small wireless facility on the strand between two utility poles, provided
that the cumulative volume of all wireless facilities on the strand shall not exceed 1 cubic
foot, and provided further that the installation does not require replacement of the strand, or
excavation, modification, or replacement of either of the utility poles.

(2) Installation of a mobile cell facility (commonly referred to as “cell on wheels” or “cell on
truck”) for a temporary period in connection with an emergency or event, but no longer than
required for the emergency or event, provided that installation does not involve excavation,
movement, or removal of existing facilities.

(3) Placement or modification of a wireless telecommunications facility on structures owned
by or under the control of the City. See Section 13 of this Chapter.

(4) Placement or modification of a wireless telecommunications facility by City staff or
any person performing work under contract withthe City.

(5) Modification of an existing wireless telecommunications facility that makes no material
change to the footprint of a facility or to the surface or subsurface of a public street if the
activity does not disrupt or impede traffic in the traveled portion of a street, and if the work
does not change the visual or audible characteristics of the wireless telecommunications
facility.





Sec. 63-4 - Nondiscrimination

In establishing the rights, obligations, and conditions set forth in this Chapter, it is the intent of the
City to treat each applicant and right-of-way user in a competitively neutral and nondiscriminatory
manner, to the extent required by law, while taking into account the unique technologies, situation,
and legal status of each applicant or request for use of the right-of-way.

Sec. 63-5. - Administration

(a) Administrator. The Administrator is responsible for administering this Chapter.

(b) Powers. As part of the administration of this Chapter, the Administrator may:

(1) Adopt wireless regulations governing the placement and modification of wireless
telecommunications facilities in addition to but consistent with the requirements of this
Chapter, including regulations governing collocation, the resolution of conflicting
applications for placement of wireless telecommunications facilities, and aesthetic standards.

(2) Interpret the provisions of the Chapter and the wireless regulations.

(3) Develop forms and procedures for submission of applications for wireless permits
consistent with this Chapter.

(4) Collect any fee required by this Chapter.

(5) Require, as a condition of completeness of any application, notice to members of the
public that may be affected by the placement or modification of the wireless
telecommunications facility that is the subject of the wireless permitapplication.

(6) Establish deadlines for submission of information related to an application, and extend or
shorten deadlines where appropriate and consistent with federal laws and regulations.

(7) Issue notices of incompleteness or requests for information in connection with any
wireless permit application.

(8) Select and retain an independent consultant or attorney with expertise in
telecommunications to review any issue that involves specialized or expert knowledge
in connection with any permitapplication.

(9) Coordinate and consult with other City staff, committees, and governing bodies to
ensure timely action on all other required permits under Section 6(b)(8) of this Chapter.

(10) Subject to appeal as provided in Section 8(d) of this Chapter, determine whether
to grant, grant subject to conditions, or deny an application.

(11) Take such other steps as may be required to timely act upon wireless permit applications,
including issuing written decisions and entering into agreements to mutually extend the time
for action on an application.

Sec. 63-6. - Application

(a) Format. Unless the wireless regulations provide otherwise, the applicant must submit both a paper
copy and an electronic copy (in a searchable format) of any application, as well as any amendments or






supplements to the application or responses to requests for information regarding an application, to the
Administrator. An application is not complete until both the paper and electronic copies are received
by the Administrator.

(b) Content. In order to be considered complete, an application must contain:
(1) All information required pursuant to the wireless regulations.

(2) A completed application cover sheet signed by an authorized representative of the
applicant, listing all standard permit conditions.

(3) The name of the applicant (including any corporate or trade name), and the name, address,
email address, and telephone number of a local representative. If the applicant is a wireless
infrastructure provider, the name and contact information for the wireless service provider(s)
that will be using the wireless telecommunications facility must also be provided.

(4) A statement of which shot clock or shot clocks apply to the application and the reasons
the chosen shot clocks apply.

(5) A separate and complete description of each proposed wireless telecommunications
facility and the work that will be required to install or modify it, including but not limited to
detail regarding proposed excavations, if any; detailed site plans showing the location of the
facility and technical specifications for each element of the facility, clearly describing the site
and all structures and facilities at the site before and after installation or modification and
identifying the owners of such preexisting structures and facilities; and describing the distance
to the nearest residential dwelling unit. Before and after 360-degree photo simulations must be
provided for each facility.

(6) Proof that the applicant has mailed to the owners of all property within 300 feet of the
proposed wireless telecommunications facility a notice that the applicant is submitting an
application to the City for placement or modification of a wireless telecommunications
facility in the right-of-way, which notice must include:

(1) the proposed location of the facility,

(i) adescription and scale image of the proposed facility, and

(iii)  anemail address and phone number for a representative of the applicant who will be

available to answer questions from members of the public about the proposed project.

(7) A copy of the FCC license for the facility or a sworn written statement from the
applicant attesting that the facility will comply with current FCC regulations.

(8) To the extent that filing of the wireless permit application establishes a deadline for
action on any other permit that may be required in connection with the wireless
telecommunications facility, the application must include complete copies of applications for
every required permit (including without limitation electrical permits, building permits,
traffic control permits, and excavation permits), with all engineering completed and with all
fees associated with each permit.

(9) A certification by a registered and qualified engineer that the installation can be
supported by and does not exceed the tolerances of the structure on which it will be mounted





and that all elements of the wireless telecommunications facility comply with applicable
safety standards.

(10) Payment of all required fees.

(11) If an applicant contends that denial of the application would prohibit or effectively
prohibit the provision of service in violation of federal law, orotherwise violate applicable
law, the application must provide all evidence on which the applicant relies in support of that
claim. Applicants are not permitted to supplement this evidence if doing so would prevent the
City from complying with any deadline for action on an application.

(12) If the application is an eligible facilities request, the application must contain
information sufficient to show that the application qualifies as an eligible facilities request
under 47 C.F.R. § 1.6100(b)(3), including evidence that the application relates to an existing
tower or base station that has been approved by the City. Before and after 360-degree photo
simulations must be provided with detailed specifications demonstrating that the modification
does not substantially change the physical dimensions of the existing approved tower or base
station.

(c) Waivers. Requests for waivers from any requirement of this Section 6 shall be made in writing
to the Administrator. The Administrator may grant a request for waiver if it is demonstrated that,
notwithstanding the issuance of the waiver, the City will be provided with all information
necessary to understand the nature of the construction or other activity to be conducted pursuant to
the wireless permitsought.

(d) Fees. Applicant must provide an application fee and shall be required to pay all costs
reasonably incurred in reviewing the application, including costs incurred in retaining outside
consultants. Fees shall be reviewed periodically and raised or lowered based on the costs the City
expects to incur, with a review commencing by the first anniversary of the effective date of this
Chapter.

(e) Public Records. Applications are public records that may be made publicly available pursuant
to state and federal public records law. Notwithstanding the foregoing, the applicant may
designate portions of the application materials that it reasonably believes contain proprietary or
confidential information by clearly marking each portion of such materials accordingly, and the
City shall endeavor to treat the information as proprietary and confidential, subject to applicable
state and federal public records law and the Administrator’s determination that the applicant’s
request for confidential or proprietary treatment of the application materials is reasonable. The
City shall not be required to incur any costs to protect the application from disclosure.

Sec. 63-7. - General Standards

(a) Generally. Wireless telecommunications facilities shall meet the minimum requirements set
forth in this Chapter and the wireless regulations, in addition to the requirements of any other
applicable law or regulation.

(b) Regulations. The wireless regulations and decisions on wireless permits shall, at a minimum,





ensure that the requirements of this Chapter are satisfied, unless it is determined that the applicant
has established that denial of an application would, within the meaning of federal law, prohibit or
effectively prohibit the provision of a telecommunications or personal wireless services, or
otherwise violate applicable laws or regulations. If that determination is made, the requirements of
this Chapter and the wireless regulations may be waived, but only to the extent required to avoid the
prohibition.

(c) Standards.

(1) Wireless telecommunications facilities shall be installed and modified in a manner
that:

(A) Minimizes risks to public safety;

(B) Ensures that placement of facilities on existing structures is within the tolerance of
those structures;

(C) Avoids placement of aboveground facilities in underground areas, installation of
new support structures or equipment cabinets in the public right-of-way, or
placement in residential areas when commercial areas are reasonably available;

(D) Maintains the integrity and character of the neighborhoods and corridors in which
the facilities are located:;

(E) Ensures that installations are subject to periodic review to minimize the intrusion
on the right-of-way;

(F) Ensures that the City bears no risk or liability as a result of the installations; and

(G) Ensures that applicant’s use does not inconvenience the public, interfere with the
primary uses of the right-of-way, or hinder the ability of the City or other government
entities to improve, modify, relocate, abandon, or vacate the right-of-way or any
portion thereof, or to cause the improvement, modification, relocation, vacation, or
abandonment of facilities in the right-of-way.

(2) No wireless permit shall be issued unless (i) the wireless service provider applicant
has immediate plans to use the proposed facility or (ii) the wireless infrastructure
applicant has a contract with a wireless service provider that has immediate plans to use
the proposed facility.

(3) In no event may ground-mounted equipment interfere with pedestrian or vehicular
traffic and at all times must comply with the requirements of the Americans with
Disabilities Act of 1990.

(d) Standard Permit Conditions. All wireless permits under this Chapter are issued subject to
the following minimum conditions:

(1) Compliance. The permit holder shall at all times maintain compliance with all applicable
Federal, State, and local laws, regulations, and otherrules.

(2) Term. A wireless permit issued pursuant to an eligible facilities request shall expire at
the same time the permit for the underlying existing wireless telecommunications facility
expires. All other wireless permits shall be valid for a period of five years from the date of





issuance unless revoked pursuant to Section 9(b) of this Chapter.

(3) Contact Information. The permit holder shall at all times maintain with the City accurate
contact information for the permit holder and all wireless service providers making use of the
facility, which shall include a phone number, mailing address, and email address for at least

one natural person.

(4) Emergencies. The City shall have the right to support, repair, disable, or remove any
elements of the facilities in emergencies or when the facility threatens imminent harm to
persons or property.

(5) Indemnities. The permit holder, by accepting a permit under this Chapter, agrees to
indemnify, defend, and hold harmless the City, its elected and appointed officials, officers,
employees, agents, representatives, and volunteers (collectively, the “Indemnified Parties”)
from and against any and all suits, actions, legal or administrative proceedings, claims,
demands, damages, liabilities, interest, attorneys’ fees, costs, and expenses of whatsoever
kind or nature in any manner caused in whole or in part, or claimed to be caused in whole or
in part, by reasonof any act, omission, fault, or negligence, whether active or passive, of the
permit holder or anyone acting under its direction or control or on its behalf, even if liability
is also sought to be imposed on one or more of the Indemnified Parties. The obligation to
indemnify, defend, and hold harmless the Indemnified Parties shall be applicable even if the
liability results from an act or failure to act on the part of one or more of the Indemnified
Parties. However, the obligation does not apply if the liability results from the willful
misconduct of an Indemnified Party.

(6) Adverse Impacts on Adjacent Properties. The permit holder shall undertake all reasonable
efforts to avoid undue adverse impacts to adjacent properties and/or uses that may arise from
the construction, operation, maintenance, modification, or removal of the facility.

(7) General maintenance. The wireless communications facility and any associated
structures shall be maintained in a neat and clean manner and in accordance with all
approved plans and conditions of approval.

(8) Graffiti Removal. All graffiti on facilities shall be removed at the sole expense of
the permit holder within 48 hours after notification from the City.

(9) Relocation. At the request of the City pursuant to Section 10 of this Chapter, the
permit holder shall promptly and at its own expense permanently remove and relocate
any wireless telecommunications facility in the right-of-way.

(10) Abandonment. The permit holder shall promptly notify the City whenever a
facility has not been in use for a continuous period of 60 days or longer and must
comply with Section 11 of this Chapter.

(11) Restoration. A permit holder who removes or relocates a facility from the
right-of-way must restore the right-of-way in accordance with Section 12 ofthis
Chapter.

(12) Record Retention. The permit holder shall retain full and complete copies of
all permits and other regulatory approvals issued in connection with the facility,
which includes without limitation all conditions of approval, approved plans,





resolutions, and other documentation associated with the permit or regulatory
approval. In the event the City cannot locate any such full and complete permits or
other regulatory approvals in its official records, and the permit holder fails to retain
full and complete records in the permit holder’s files, any ambiguities or uncertainties
that would be resolved through an examination of the missing documents will be
conclusively resolved against the permit holder.

(13) Radio Frequency Emissions. Every wireless facility shall at all times comply

with applicable FCC regulations governing radio frequency emissions, and failureto
comply with such regulations shall be treated as a material violation of the terms of

the permit.

(14) Certificate of Insurance. A certificate of insurance sufficient to demonstrate to
the satisfaction of the Administrator that the applicant has the capability to cover any
liability that might arise out of the presence of the facility in theright-of-way.

Sec. 63-8. - Application Processing and Appeal

(a) Rejection for Incompleteness. Notices of incompleteness shall be provided in conformity with
state, local, and federal law, including 47 C.F.R. § 1.6003(d), as amended.

(b) Processing Timeline. Wireless permit applications (including applications for other permits under
Section 6(b)(8) necessary to place or modify the facility) and appeals will be processed in conformity
with the shot clocks set forth in state, local, and federal law, as amended.

(c) Written Decision. In the event that an application is denied (or approved with conditions
beyond the standard permit conditions set forth in Section 7(d)), the Administrator shall issue a
written decision with the reasons therefor, supported by substantial evidence contained in a
written record.

(d) Appeal to City Council. Any person adversely affected by the decision of the Administrator may
appeal that decision to the City Council, which may decide the issues de novo, and whose written
decision will be the final decision of the City. An appeal by a wireless infrastructure provider must be
taken jointly with the wireless service provider that intends to use the wireless telecommunications
facility.

(e) Deadline to Appeal.

(1) Appeals that involve eligible facilities requests must be filed within three business
days of the written decision of the Administrator.

(2) All other appeals not governed by Section 8(e)(1), above, must be filed within ten
business days of the written decision of the Administrator, unless the Administrator extends
the time therefor. An extension may not be granted where extension would result in
approval of the application by operation of law.

(F) Decision Deadline. All appeals shall be conducted so that a timely written decision may be issued
in accordance with the applicable shot clock.

Sec. 63-9. - Expiration and Revocation

(a) Expiration. A wireless permit issued pursuant to an eligible facilities request shall expire at the





same time the permit for the underlying existing wireless telecommunications facility expires. All
other wireless permits shall be valid for a period of five years from the date of issuance. Upon
expiration of the wireless permit, the permit holder musteither:

(1) Remove the wireless telecommunications facility; or

(2) Submit an application to renew the permit at least 90 days prior to its expiration. The
facility must remain in place until the renewal application is acted on by the City and any
appeals from the City’s decision are exhausted.

(b) Revocation for Breach. A wireless permit may be revoked for failure to comply with the
conditions of the permit or applicable federal, state, or local laws, rules, or regulations. Upon
revocation, the wireless telecommunications facility must be removedwithin 30 days of receipt of
written notice from the City. All costs incurred by the City in connection with the revocation,
removal, and right-of-way restoration shall be paid by the permit holder.

(c) Failure to Obtain Permit. Unless exempted from permitting by Section 3(b) of this Chapter, a
wireless telecommunications facility installed without a wireless permit must be removed within 30
days of receipt of written notice from the City. All costs incurred by the City in connection with the
notice, removal, and right-of-way restoration shall be paid by entities who own or control any part of
the wireless telecommunications facility.

Sec. 63-10. - Relocation

Except as otherwise prohibited by state or federal law, a permit holder must promptly and at its own
expense, with due regard for seasonal working conditions, permanently remove and relocate any of
its wireless telecommunications facilities in the right-of-way whenever the City requests such
removal and relocation. The City may make such a request to prevent the facility from interfering
with a present or future City use of the right-of-way; a public improvement undertaken by the City;
an economic development project in which the City has an interest or investment; when the public
health, safety, or welfare require it; or when necessary to prevent interference with the safety and
convenience of ordinary travel over the right-of-way. Notwithstanding the foregoing, a permit holder
shall not be required to remove or relocate its facilities from any right-of-way that has been vacated
in favor of a non-governmental entity unless and until that entity pays the reasonable costs of
removal or relocation to the permit holder.

Sec. 63-11. - Abandonment

(a) Cessation of Use. In the event that a permitted facility within the right-of-way is not in use for a
continuous period of 60 days or longer, the permit holder must promptly notify the City and do one
of the following:

(1) Provide information satisfactory to the Administrator that the permitholder’s
obligations for its facilities under this Chapter have been lawfully assumed by another
permit holder.

(2) Submit to the Administrator a proposal and instruments for dedication of the facilities
to the City. If a permit holder proceeds under this Section 11(a)(2), the City may, at its
option:

(A) Accept the dedication for all or a portion of the facilities;





(B) Require the permit holder, at its own expense, to remove the facilities and
perform the required restoration under Section 12; or

(C) Require the permit holder to post a bond or provide payment sufficient to
reimburse the City for reasonably anticipated costs to be incurred in removing the
facilities and undertaking restoration under Section 12.

(3) Remove its facilities from the right-of-way within one year and perform the required
restoration under Section 12, unless the Administrator waives this requirement or
provides a later deadline.

(b) Abandoned Facilities. Facilities of a permit holder who fails to comply with Section 11(a) and
which, for one year, remain unused shall be deemed to be abandoned. Abandoned facilities are
deemed to be a nuisance. In addition to any remedies or rights it has at law or in equity, the City
may, at its option:

(1) abate the nuisance and recover the cost from the permit holder or the permit holder’s
successor in interest;

(2) take possession of the facilities; and/or

(3) require removal of the facilities by the permit holder or the permit holder’s successor
in interest.

Sec. 63-12. - Restoration

In the event that a permit holder removes or is required to remove a wireless telecommunications
facility from the right-of-way under this Chapter (or relocate it pursuant to Section 10), the permit
holder must restore the right-of-way to its prior condition in accordance with City specifications.
However, a support structure owned by another entity authorized to maintain that support structure in
the right-of-way need not be removed but must instead be restored to its prior condition. If the permit
holder fails to make the restorations required by this Section 12, the City at its option may do such
work. In that event, the permit holder shall pay to the City, within 30 days of billing therefor, the cost
of restoring the right-of-way.

Sec. 63-13. - Placement on City-Owned or -Controlled Structures

The City may negotiate agreements for placement of wireless telecommunications facilities on City-
owned or -controlled structures in the right-of-way. The agreement shall specify the compensation to
the City for use of the structures. The person or entity seeking the agreement shall reimburse the City
for all costs the City incurs in connection with its review of and action upon the request for an
agreement.

Sec. 63-14. - Severability

If any section, subsection, clause, phrase, or portion of this Chapter is for any reason held to be illegal
or otherwise invalid by any court or administrative agency of competent jurisdiction, such illegal or
invalid portion shall be severable and shall not affect or impair any remaining portion of this Chapter,
which shall remain in full force and effect.
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We have been asked to draft a Model Ordinance regulating the siting of wireless
telecommunications facilities in local rights-of-way (“ROW"), taking into account the
2018 Small Cell Order, which was recently released by the Federal Communications
Commission (“FCC”). The order will have a profound effect on Wisconsin cities and
villages when exercising their authority to regulate the use of local ROW by providers of
wireless telecommunications services pursuant to their statutory home rule powers,
Wis. Stat. § 196.58(1r), and Wis. Stat. § 182.017(1r). As discussed below, the order
imposes new and significant limitations on a municipality’s ability to regulate wireless
facilities in the ROW.2 The effective date of the 2018 Order with respect to the new
limitations on ROW fees and deadlines for acting on permit applications was January
14,2019, and the new limitations on aesthetic standards will go into effect April 15,
2019.3

1 In the Matter of Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure
Investment, Declaratory Ruling and Third Report and Order, WT Docket No. 17-79, WC Docket No. 17-84,
FCC 18-133, 2018 WL 4678555 (released Sept. 27, 2018)(“2018 Small Cell Order” or “2018 Order”).

2The 2018 Order limits state and local regulation in the same way, but this memorandum focuses on local
regulation.

32018 Order at | 89 and 153.
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While the 2018 Order affects municipal regulation of all wireless telecommunications
facilities in the ROW, the order is directed at small wireless facilities* (“SWF”) used to
provide personal wireless services to the public (e.g., cell phone service). Small cell
systems, as well as distributed antenna systems, which are similar to small cell systems,
are deployed to serve areas of high demand and to enhance broadband capacity. These
systems typically use relatively small antennas and equipment cabinets installed on
utility poles, street light poles, traffic signal poles, or stand-alone poles. Small cell and
distributed antenna system components in the ROW can include: poles, antennas, base
stations or equipment cabinets, power sources or meters, canisters or boxes attached to
a pole for housing antennas or equipment, and fiber lines.>

This memorandum will briefly summarize the 2018 Order and will serve as a guide to
the Model Ordinance, explaining the legal basis for the central provisions of the
ordinance and discussing issues a municipality will have to consider in adapting the
Model Ordinance to its specific circumstances. It is important to understand that the
Model Ordinance is not a one-size-fits-all ordinance and that it will have to be reviewed
carefully and adapted by the municipal attorney in conjunction with the departments
responsible for administering the ordinance.

In that regard, some municipalities may already have detailed ROW ordinances. In such
cases, we would expect that these municipalities would look to the Model Ordinance to
update their existing ordinances by incorporating the provisions relating to wireless
telecommunications facilities and excluding any redundant provisions (e.g., Sections 10
and 11 pertaining to the relocation or abandonment of facilities). On the other hand,
municipalities with less robust ordinances may wish to consider developing an
ordinance pertaining to the installation and maintenance of wireless and other utility
facilities in the ROW, such as electric, wireline telecommunications, and cable TV
facilities.

The following documents and information are provided with this memorandum:

Attachment A: Model Ordinance

Attachment B: Application Checklist
Attachment C: Sample Aesthetic Standards
Attachment D: Relevant Laws and Regulations

4 The term “small wireless facilities” is defined in 47 C.F.R. § 1.6002(1). All of the regulations cited in this
memorandum appear in full in Attachment D.

5 Practical Law Government Practice, Small Wireless Facilities in Public Rights-of-Way, Practical Law
Practice Note 10-014-4949 (last accessed Jan. 23, 2019).
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A. FCC's 2018 SMALL CELL ORDER

The purported object of the 2018 Small Cell Order is to remove perceived barriers to the
deployment of wireless broadband services by ensuring that wireless broadband
providers have low-cost and easy access to municipal property located in local ROW.
The 2018 Order attempts to achieve this purpose by limiting municipal authority to
regulate the placement of SWF in local ROW and on municipally owned structures in
the ROW, including light poles, traffic light poles, and utility poles.

1. Source of FCC Authority

The FCC looks to Sections 253 and 332 of the Telecommunications Act of 1996 (the
“Act”) as the basis for its legal authority. First, Section 253(a) of the Act, 47 U.S.C.

§ 253(a), provides that “[n]o State or local statute or regulation, or other State or local
legal requirement, may prohibit or have the effect of prohibiting the ability of any entity
to provide any interstate or intrastate telecommunications service.” In addition,
Section 253(c) preserves state and local authority to regulate the ROW and “to require
fair and reasonable compensation from telecommunications providers,” provided that
such regulations are “competitively neutral” and “nondiscriminatory.”

Second, Section 332(c)(7)(B)(i) of the Act, 47 U.S.C. § 332(c)(7)(B)(i), provides that
“[t]he regulation of the placement, construction, and modification of personal wireless
service facilities by any State or local government ... (I) shall not unreasonably
discriminate among providers of functionally equivalent services; and (II) shall not
prohibit or have the effect of prohibiting the provision of personal wireless services.” In
addition, Section 332(c)(7)(B)(ii) requires state and local governments to act on
wireless siting applications “within a reasonable period of time.”

By its terms, Section 253 applies to both wireline and wireless telecommunications
facilities located in the ROW. Thus, it is no surprise that the FCC looks to Section 253
for its authority. However, though not limited by its express language, Section
332(c)(7) had previously only been applied to wireless facilities outside the ROW. The
2018 Order clarifies that Section 332(c)(7) also applies to wireless facilities inside the
ROW and that both 253(a) and 332(c)(7) apply to “wireless telecommunications
services as well as to commingled services and facilities.”®

6 2018 Small Cell Order at | 36.
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2. New Effective Prohibition Standard

As stated above, both Sections 253(a) and 332(c)(7)(B)(i)(II) provide that municipal
regulations are preempted if they prohibit or have the effect of prohibiting the
provision of a telecommunications service or personal wireless service. In the 2018
Small Cell Order, the FCC adopted a new standard to determine whether a municipal
regulation constitutes an effective prohibition on the provision of a telecommunications
or personal wireless service. Specifically, the FCC declared that an effective prohibition
occurs where a municipal legal requirement “materially limits or inhibits any
competitor’s or potential competitor’s ability to compete in a fair and balanced legal
and regulatory environment.””

The FCC rejected the rulings of those federal circuit courts that have “held that a denial
of a wireless siting application will ‘prohibit or have the effect of prohibiting’ the
provision of personal wireless service under Section 332(c)(7)(B)(i)(II) only if the
provider can establish that it has a significant gap in service coverage in the area and a
lack of feasible alternative locations for siting facilities.”® The effective prohibition test
now applies not only when a provider is attempting to fill a gap in coverage, but also
when the provider proposes to densify its existing wireless network, introduce new
services, or otherwise improve service capabilities.” Effectively, all ROW regulations as
applied to telecommunications service providers will now be scrutinized under the new
effective prohibition test. The FCC goes on to discuss its new test as applied to fees and
other non-fee legal requirements, such as aesthetic and undergrounding requirements.

B. LIMITATIONS ON MUNICIPAL REGULATORY AUTHORITY

Although municipalities have the right to regulate wireless telecommunications
facilities sited in local ROW pursuant to their statutory home rule powers, Wis. Stat.

§§ 196.58(1r), and 182.017(1r), there are significant limitations imposed on municipal
regulatory authority by both state and federal laws and regulations.

While this memorandum focuses on the new federal limitations, it is also important to
have a general understanding of state law limitations on municipal regulatory
authority. Under Wisconsin law, a municipality has the authority to regulate utility
facilities in the ROW, subject to the requirement that those regulations be “reasonable”

71d. at ] 35-37 (emphasis added).
8]d. at | 34.
91d. at § 37.
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and defensible on public health, safety, and welfare grounds.1® The Public Service
Commission of Wisconsin (“PSC”) has been authorized to hear complaints by utility
companies challenging a particular municipal regulation as unreasonable.!l The PSC’s
role is to determine, after a hearing, whether the regulation is unreasonable. If the PSC
so concludes, the challenged regulation is void.1?

1. Moratoria

Express or de facto moratoria on the deployment of wireless facilities are prohibited.!3
Unlike express moratoria, which are formally codified by municipalities as outright
prohibitions, de facto moratoria are “local actions that are not express moratoria, but
that effectively halt or suspend the acceptance, processing, or approval of applications
or permits for telecommunications services or facilities in a manner akin to an express
moratorium.”1* Such de facto moratoria include: (i) blanket refusals to process
applications; (ii) refusals to issue permits for a category of structures; (iii) frequent and
lengthy delays of months in issuing permits and processing applications; and (iv) claims
that applications cannot be granted until pending local, state, or federal legislation is
adopted.?>

2. Deadlines for Acting on a Wireless Siting Application

Both state and federal law impose certain time limits for review of and action on
applications to place wireless telecommunications facilities in local ROW. These time
limits, discussed in detail below, are commonly referred to as “shot clocks” and can vary
based on the type of application submitted. Municipalities must be familiar with the
shot clocks and be sure to structure their application review processes to allow for final
action on an application within the applicable shot clock time period.

10 See Wis. Stat. §§ 196.58(1r)(a) and 182.017(1r).
11 See Wis. Stat. §§ 196.58(4) and 182.017(8).
12 Wis. Stat. § 196.58(4)(a).

13 Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, Third
Report and Order and Declaratory Ruling, WT Docket No. 17-79, WC Docket No. 17-84, FCC 18-111, 2018
WL 3738326 at | 145 and 149 (Aug. 3, 2018)(“Moratoria Declaratory Ruling”).

14]d. at § 149.
15 Id.
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a. Federal Shot Clocks

In its 2009 Declaratory Ruling, the FCC decided to use shot clocks to define a
presumptive “reasonable period of time” beyond which a municipality’s inaction on a
wireless siting application would constitute a “failure to act” within the meaning of
Section 332.16 It determined that 90 days was a reasonable period of time for a
municipality to act on an application to collocate a wireless telecommunications facility
on an existing structure and that 150 days was reasonable for acting on an application
for a facility requiring a new support structure.

The 2018 Small Cell Order adopts two new shot clocks that apply to applications to place
SWF in local ROW. The order also preserves and codifies the shot clocks adopted in the
2009 Declaratory Ruling.

The new SWF shot clocks allow:

e 60 days for reviewing an application for the attachment of SWF to existing
structures,” and

e 90 days for reviewing an application for the placement of SWF on new
structures.!8

The shot clocks begin to run from the day the application is submitted (or the next
business day if a submission is made on a holiday), rather than the day the municipality
determines that the application is complete.l® If an applicant files multiple applications
at the same time (a “batched application”), whether under one application cover sheet
or separate cover sheets, the longest shot clock applicable to any application in the
batch will apply to the entire batch.20

16 2018 Small Cell Order at § 104 (citing Petition for Declaratory Ruling to Clarify Provisions of Section
332(c)(7) to Ensure Timely Siting Review, Declaratory Ruling, 24 FCC Rcd 13994 (2009)(“2009
Declaratory Ruling”), affd, City of Arlington v. FCC, 668 F.33d 229 (5t Cir. 2012), affd, 569 U.S. 290
(2013)).

1747 C.F.R. § 1.6003(c)(1)(1).
18 47 C.F.R. § 1.6003(c)(1)(iii).
19 2018 Small Cell Order at 19 (citing In the Matter of Acceleration of Broadband Deployment by

Improving Wireless Facilities Siting Policies, WT Docket No. 13-328, Report and Order, 29 FCC Rcd 12865,
12970 at § 258 (2014), aff'd, Montgomery County v. FCC, 811 F.3d 121 (4th Cir. 2015)).

20 2018 Small Cell Order at  114.





FEBRUARY 4, 2019
PAGE 7

If the municipality misses the applicable shot clock deadline, it is presumed to have
violated the effective prohibition standard under Sections 253(a) and
332(c)(7)(B)(i)(1I). The applicant may then commence an action in a court of
competent jurisdiction alleging a violation of the effective prohibition standard and
seeking injunctive relief granting the application. However, if the applicant brings a
court action because the federal shot clock deadline was missed, the municipality has
the opportunity to demonstrate that the failure to act was reasonable under the
circumstances and, therefore, did not materially limit or inhibit the applicant from
introducing new services or improving existing services, thereby rebutting the effective
prohibition presumption.?!

b. Eligible Facilities Requests Under Section 6409(a) of
the Spectrum Act?2

Because the Model Ordinance is designed to apply to all wireless facilities, it also
addresses eligible facilities requests, which have their own federal shot clock and
remedy. An eligible facilities request is any request to add, remove, or replace
transmission equipment (e.g., antennas) on an existing privately owned wireless tower
or base station where the proposed work will not substantially change the physical
dimensions of the tower or base station.?3 A “tower” includes any structure built for the
sole or primary purpose of supporting any FCC-licensed or authorized antennas and
their associated facilities.?* “Base stations” consist of structures other than towers that
support antenna, transceiver, or other associated equipment, even if the structure was
not built for the sole or primary purpose of providing such support, but does not
include structures that do not, at the time of a request, support or house base station
components.25

If the proposed project meets the definition of an eligible facilities request, the
municipality must grant the request within 60 days, regardless of whether the
application meets the standards that the municipality would apply to other wireless
telecommunications facilities applications.?¢ If the 60-day shot clock deadline is

21]d. at § 130 and Appendix C at | 4.

22 Middle Class Tax Relief and Job Creation Act of 2012, Pub. L. No. 112-96 (codified at 47 U.S.C. § 1455)
(“Spectrum Act”).

2347 C.F.R. § 1.6100(b)(3).
2447 C.F.R. § 1.6100(b)(9).
2547 C.F.R. § 1.6100(b)(1).
26 47 C.F.R. § 1.6100(c).
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missed, the application is deemed granted.?” To prevent the project from going
forward, the municipality must seek injunctive relief in a court of competent
jurisdiction.?8

C. Broadened Applicability of Shot Clocks

FCC shot clocks no longer apply just to applications to install or modify wireless
telecommunications facilities. For all federal shot clocks (except for eligible facilities
requests), all permits and authorizations necessary for the deployment of wireless
facilities must now be approved or denied within the applicable shot clock period,
unless the municipality and the applicant agree to a different time frame.?° This
includes such authorizations as building permits, ROW access permits, lease or license
agreements, road closure permits, aesthetic approvals, excavation permits, and any pre-
application procedures. If there are any public meetings or hearings on the applications
or a local appeal of a denial, those processes must also be completed within the time
limits. The shot clocks also apply to negotiation of any lease or license agreements to
collocate wireless facilities on municipally owned property in the ROW, such as street
lights, traffic poles, or utility poles.

We do not yet know how the shot clocks, in practice, will be applied to negotiating lease
or license agreements for SWF to be placed on municipally owned structures in the
ROW. However, we recommend developing written technical and aesthetic
requirements now that will protect the municipality’s street lights, utility poles, and
other property to the extent possible in light of the 2018 Order. That being said, we
would expect that the providers and municipalities will be able to agree to extend the
shot clock deadlines to accommodate the negotiation process.

271d.
28 47 C.F.R.§1.6100(c)(5).
29 2018 Small Cell Order at  132.





FEBRUARY 4, 2019
PAGE 9

d. Deadlines for Review of SWF and Non-SWF
Applications for Completeness

The 2018 Order also sets deadlines for the initial review of wireless applications to
determine whether the applications are complete or are missing any required
information:

e 10 days to review a SWF application for completeness and notify the applicant in
writing of the missing information. The applicable shot clock resets to zero
when the missing information is submitted.30

e 30 days to review any wireless application for completeness (including SWF
applications where the 10-day deadline is missed) and to notify the applicant in
writing of the missing information. The applicable shot clock is tolled until the
missing information is submitted.3!

e 10 days to review the missing information that the provider submits and notify
the applicant in writing of the information that is still missing. The applicable
shot clock is tolled until the missing information is submitted.3?

The notification that the application is “materially incomplete,” must “clearly and
specifically” identify:
e the missing documents or information, and

e the specific rule or regulation creating the obligation to submit such documents
or information.33

See the table in section 2.e below for a summary of all of the federal review deadlines
that currently apply to the placement of telecommunications facilities in the ROW.

3047 C.F.R. § 1.6003(d)(1).
3147 C.F.R. § 1.6003(d)(2).
3247 C.F.R. § 1.6003(d)(3).
3347 C.F.R. § 1.6003(d)(1).
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Table of Federal Shot Clocks and Completeness Review

Deadlines

ACTIVITY

DEADLINE
(calendar
days)

TYPE OF APPLICATION

FCC RULE

REVIEW FOR
COMPLETENESS

GRANT PERMIT
OR DENY
APPLICATION

10 days

Review SWF application and notify applicant
in writing of missing information. Shot clock is
reset to zero when the applicant submits the
missing information.

47 CF.R.§ 1.6003(d)(1)

30 days

Review any wireless facility application and
notify applicant in writing of missing
information. Shot clock is tolled until the
applicant provides the missing information.

47 CF.R. §1.6003(d) (2)(iii)

10 days

60 days

Review a resubmission and notify applicant of
any missing information. Shot clock is tolled
again until applicant submits the additional
information.

Application to collocate SWF on an existing
structure (including non-telecommunications
structures)

47 CF.R.§ 1.6003(d)(3)(iii)

47 C.F.R. § 1.6003(c) (1)(i)

90 days

90 days

Application for SWF involving construction of a
new structure

Application to collocate non-SWF facility on an
existing structure

47 CF.R.§ 1.6003(c) (1)(iii)

47 C.F.R. § 1.6003(c) (1)(ii)

150 days

60 days

Application for a non-SWF facility involving
construction of a new structure

Eligible Facilities Request to add, remove, or
replace equipment on an existing tower or base
station that doesn’t substantially change the
physical dimensions of the tower or base
station

47 CF.R.§ 1.6003(c) (1)(iv)

47 C.F.R.§ 1.6100(c)(2)






FEBRUARY 4, 2019
PAGE 11

f. Wisconsin Shot Clocks

Wisconsin law also imposes shot clocks on wireless telecommunications facilities
applications.3* As between state and federal law, the more restrictive shot clock
requirement applies. Wisconsin law provides a 60-day shot clock for applications to
place or modify utility facilities in the ROW.3> If the municipality fails to either approve
or deny the permit within the 60-day statutory window, the application is deemed
approved and the installation can go forward.36

Since this shot clock begins to run when the application is received and not when the
application is determined to be complete, a municipality may have no choice but to
deny the permit on incompleteness grounds.3” It would be up to the provider to
resubmit the application with the missing information. In any event, if the municipality
denies the permit, it must “provide the applicant a written explanation of the reasons
for the denial at the time the municipality denies the application.”38

Although outside the scope of the Model Ordinance, it is important to be aware that
Wisconsin also has timelines for reviewing permit applications for wireless installations
outside the ROW. Under Wis. Stat. § 66.0404(3)(c) and (2)(d), a municipality has 45
days in which to either approve or deny an application to place a “mobile service”
facility on an existing structure not requiring substantial modification and 90 days
when the facility requires a new support structure or the substantial modification of an
existing structure. These shot clocks begin to run when the application is complete. If,
upon receipt of an application, the municipality fails to take the proper actions within
the prescribed deadline, the “applicant may consider the application approved.”3°

g. Model Ordinance Comment

Due to the complexity of determining which of the federal and/or state shot clocks
apply to any given application, we suggest that the municipality require the wireless
provider to specify in its application the shot clocks that apply and the basis for that

34 A municipality’s local code of ordinances may also contain relevant time limits. They would apply if
they set a shorter time in which to act than either federal or state law.

35 Wis. Stat. § 182.017(9).
36 Id.

37 Before doing so, the municipality should consult with counsel to determine the implications of this
denial on the federal shot clock deadlines, if any.

38 [d.
39 Wis. Stat. § 66.0404(2)(d) and (3)(c).
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determination. This application requirement is contained in Section 6(b)(4) of the
Model Ordinance.

One should also keep in mind that the shot clocks may be extended by mutual
agreement. An agreement extending the applicable shot clock deadlines may be
particularly appropriate in the case of batched applications, where an applicant submits
many applications at the same time and the municipality may need to outsource review
of the applications to a third-party contractor. Section 5(b)(11) of the Model Ordinance
gives the person charged with administering the ordinance the power to enter into
agreements with applicants to extend a shot clock.

3. Limitations on Application Fees, ROW Access Fees, and
Charges for Use of Municipally Owned Structures in the ROW

The 2018 Order declares that application fees, ROW access fees, and fees charged for the
use of municipally owned property in the ROW (including street lights, traffic poles, and
utility poles) are unlawful unless the following three conditions are met:

e the fees are a reasonable approximation of the municipality’s
costs,

e only objectively reasonable costs are factored into those fees,*0
and

e the fees are no higher than the fees charged to similarly situated
competitors in similar situations.*

The fees subject to these conditions include all fees pertaining to the deployment of the
wireless facilities, including one-time application or permit fees “such as siting
applications, zoning variance applications, building permits, electrical permits, parking
permits, or excavation permits” as well as recurring fees such as ROW access fees and
“fees for the attachment to or use of property within the ROW owned or controlled by
the government (e.g., street lights, traffic lights, utility poles, and other infrastructure
within the ROW suitable for the placement of Small Wireless Facilities).”42

40 The FCC confirms that municipalities may hire third party contractors or consultants to assist with
processing applications (as many municipalities do in the case of batched applications). However, the
fees for those third-party contractors or consultants may only be passed on to the applicant if the fees
are, themselves, reasonable and not “excessive.” 2018 Small Cell Order at  70.

4114, at 7 50.
42 Id, at 7 69.
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The 2018 Order sets out fee levels (“safe harbors”) the FCC presumes would meet the
three conditions:

Application Fees: $500 for a single up-front application that includes up to five
small wireless facilities, with an additional $100 for each SWF beyond five, or
$1,000 for a new pole to support a SWF.

Recurring Fees: $270 per SWF, per year, for all recurring fees (including any
possible ROW access fee#3 or fee for attachment to municipally owned structures
in the ROW).44

It is important to understand that these safe harbors are not absolute caps on the fees a
municipality may charge, but rather are fee levels that presumptively do not constitute
an effective prohibition under Section 253(a) or Section 332(c)(7)(B)(i)(II) and are
presumed to be “fair and reasonable compensation” under Section 253(c).#> The safe
harbors are purported to help avoid disputes over the level of compensation required
by the municipality.

a. Model Ordinance Comment

Fees are addressed in Section 6(d) of the Model Ordinance. We have not set out any
specific fees in the Model Ordinance and assume that each municipality will adopt fees
that reflect its costs and that those fees will be set from time to time via ordinance or
resolution or otherwise as part of the wireless regulations provided for in Section
5(b)(1) of the Model Ordinance. Each municipality will need to decide whether to rely
on the safe harbors or set fees that are more or less than the safe harbors.

Ultimately, each municipality should undertake a cost study to determine the full costs
incurred in reviewing wireless siting applications for completeness and granting

43 ROW access fees are not allowed under Wisconsin law if the fees are not cost-based but rather are
designed to raise revenue. See Wisconsin Telephone Co. v. Milwaukee, 223 Wis. 251, 256-57, 270 N.W. 336
(1936) (A municipality cannot impose a ROW fee on a telephone company or another public utility for the
purpose of raising revenue. Such a provision would not be within the lawful exercise of a municipality's
police power.); see also Wisconsin Telephone Co. v. Milwaukee, 126 Wis. 1, 13, 104 N.W. 1009 (1905)
("where the power to license exists, a reasonable discretion is vested in the municipality, but courts will
look into ordinances with a view of determining whether they are passed for the purpose of raising
revenue, although sought to be upheld as police regulations").

44 2018 Small Cell Order at [ 79.

45 ]Id. at  80. Section 253(c) of the Telecommunications Act of 1996, 47 U.S.C. § 253(c), provides that
state and local governments may require “fair and reasonable compensation from telecommunications
providers” for use of the public ROW, as long as the requirement is “competitively neutral and
nondiscriminatory” and “publicly disclosed.”
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permits. Such cost studies will be crucial in defending the municipality’s application
and permit fees if those fees are challenged by an applicant. In conducting a cost study,
the municipality should consider such things as the cost of municipal staff time and that
of outside legal counsel and engineers for tasks such as:

e reviewing applications for completeness, technical suitability,
compliance with electric safety and traffic safety standards, and
compliance with the Americans with Disabilities Act of 1990;

e conducting any necessary pre- or post-construction inspections;
or

e administering a public notification process.

Regarding the level of recurring fees for the attachment of SWF to street lights, utility
poles, and other municipally owned structures in the ROW, a municipality should be
prepared to document fees by also undertaking a cost study. That study should
consider such things as the municipality’s investment in the facility, the cost to
maintain, repair, and replace the facility and how such costs may be fairly allocated
between the municipality and the wireless provider. In addition, to protect its assets in
the ROW, the municipality may wish to develop a written plan for the future use of
currently unused space on the facility for municipal and public safety uses. In that way,
the municipality will have a principled basis on which to deny attachment requests
from wireless providers and to defend its decision if challenged in court.

4. New Effective Prohibition Standard Applies to Non-Fee Legal
Requirements, Such as Aesthetics

In adopting the new effective prohibition standard, the FCC makes clear that the
standard applies to both fees and other non-fee legal requirements, including aesthetic,
undergrounding, and minimum spacing requirements.#¢ The FCC states that complying
with aesthetic and other such requirements imposes costs on SWF providers that may
impact their ability to provide service, just as fees may do. Aesthetic and other similar
requirements, therefore, violate Sections 253(a) and 332(c)(7)(B)(i)(1I) unless they are:

e reasonable,
¢ no more burdensome than those applied to other types of

46 2018 Small Cell Order at | 82.
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infrastructure deployments,*’ and
e objective and published in advance.*®

Aesthetic requirements are reasonable if “they are technically feasible and reasonably
directed to avoiding or remedying the intangible public harm of unsightly or out-of-
character deployments.”*® The FCC reasons that an aesthetic requirement that is
imposed on wireless infrastructure deployments but not on similar non-wireless
infrastructure deployments is evidence that the requirement is unreasonable and not
directed at remedying the negative aesthetic impact of the wireless deployment.>°
Likewise, the FCC opines that the increased cost to comply with an aesthetic standard
may, in some cases, materially inhibit the provider’s provision of service.>!

Undergrounding and minimum spacing requirements are to be evaluated using the
same standards as the FCC uses to evaluate aesthetic requirements.>2 For example, a
minimum spacing requirement that would prevent the provider’s wireless system from
functioning efficiently may amount to an effective prohibition of service. Likewise, a
regulation that required all wireless facilities to be placed underground would be
preempted if it could be shown that, to operate, wireless facilities must be above
ground.

a. Model Ordinance Comment

Section 7(c) of the Model Ordinance provides somewhat generic standards related to
aesthetics and similar requirements. Attachment C provides examples of standards for
the municipality to consider if it wishes to.53 These standards may cover such things as:

e Size of antennas, equipment boxes, and cabling;

47 We find this criterion problematic in that it apparently requires the municipality to apply the same
non-fee legal requirements on wireless infrastructure as it does on electric utility poles, even though the
electric utility and the wireless provider are not similarly situated, which is a standard element for
unlawful discrimination.

48 2018 Small Cell Order at | 86.
49 Id. at  87.

50 Id.

SLd.

52]d. at 9 90-91.

33 These examples are provided to assist the municipality in developing its own standards particularized
to local circumstances.
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e Use of shrouds, stealth techniques, or other camouflage;

e Painting of attachments to match mounting structures;

¢ Flush-mounting of antennas;

e Placement of equipment in the pole base rather than on the outside of the pole;
e Consistency with the character of historic neighborhoods; and

e Minimum spacing between attachments.>*

Whether the particular standards the municipality adopts will violate the effective
prohibition standard will, of course, depend on whether or not they materially inhibit
the provision of a telecommunications or personal wireless service. Keep in mind that
they will not be reasonable under the 2018 Order if they are applied only to wireless
facilities and if they impose unreasonable costs on the provider. Finally, itis very
important that these standards be published in advance of receiving an application;
otherwise, they cannot be enforced with respect to that application.

5. Existing Agreements

Existing license or lease agreements between a municipality and a wireless provider for
use of municipally owned property in the ROW (e.g., street lights or utility poles) are
not exempt from the new rules and standards adopted in the 2018 Order.55 The FCC,
however, recognizes that the order’s effect on any particular agreement cannot be
determined without considering all the facts and circumstances of the specific
agreement. Thus, whether or not provisions in a particular wireless attachment
agreement are preempted is a determination that would be made by a court.

C. STATUS OF 2018 SMALL CELL ORDER

Communities across the country and several municipal organizations have filed
petitions challenging the 2018 Order.5¢ These cases raise substantial questions
regarding the validity of the order, and, among other things, challenge the FCC’'s new
effective prohibition test. Given the possibility that the order may be overturned, we
have tried to avoid incorporating the FCC’s standards themselves into the Model

54 See Baller, Stokes & Lide, PC, Ten Strategies to Protect State and Local Property After the FCC’s 5G
Preemption Order (Nov. 12, 2018), https://www.baller.com/2018/11/ten-strategies-to-protect-state-
and-local-property-after-the-fccs-small-cell-preemption-order/.

552018 Small Cell Order at  66.

56 The main case is City of San Jose v. FCC, Docket No. 19-9568, which was filed in the Tenth Circuit but
was transferred to the Ninth Circuit on January 10, 2019.
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Ordinance. Otherwise, there is a risk that the ordinance may require the municipality to
continue to comply with those standards even after they have been overturned. A
municipality may also wish to consider adding a standard condition to its wireless
facilities permits causing the permit to terminate if it was granted based on any rules or
orders that are later held to be unlawful.
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Attorneys

Confidential Memorandum
Privileged Lawyer-Client Communication

To Brett Hebert, Director of Public Works
City of Stoughton

From Kyle Olsen

Date May 13, 2019

Re Excavate in ROW; small cell

The City of Stoughton (“City”) asked us to draft various documents related to excavation
in the right-of-way. These include an ordinance regarding the siting of small cell facilities,
based on work by Anita Galuchi at Boardman Clark (the “Ordinance”).

While the City could likely adopt the Ordinance as we have drafted it, the City could make
some different choices.

First, Anita’s model ordinance included the below comments that the City should consider
when reviewing our Ordinance:

1. Section 3(b): None of these carve-outs are mandatory—they are included simply
for practical reasons. The items listed in sections 3(b)(1), (2), and (5) are exempted
from permitting because they are either temporary or quite simple and unobtrusive.
Allowing telecommunications providers to make such installations without
permitting may encourage them to choose these types of installations over others
that the municipality finds less preferable. Items 3(b)(3) and (4) are exempted from
permitting because the municipality has means other than permitting to control
these types of installations.

2. Section 5(b): Adoption of wireless regulations is optional, but advisable. The
regulations can contain more detailed technical specifications, vary the general
standards set forth in the ordinance based on the character of a particular
neighborhood or corridor, and set more detailed aesthetic requirements.

T:\PACKETS\Public Works\2019\May Meeting\8b) - Memo From Stafford Resenbaum.docx
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3. Section 6(b)(8): The municipality should review its code of ordinances to determine
which other permits may be required and modify this list accordingly.

4. Section 7(c): If a municipality chooses to incorporate aesthetic standards into the
ordinance, rather than in its wireless regulations, they should be added to this
Section 7(c).t

5. Section 8(c): If a municipality denies an application, 47 U.S.C. § 332(c)(7)(B)(iii)
requires the decision be “in writing and supported by substantial evidence contained
in a written record” while Wis. Stat. § 182.017(9) requires that the municipality
“provide the applicant a written explanation of the reasons for the denial at the time
that the municipality denies the application.”

Please let us know if these comments lead the City to desire any changes to the Ordinance.

Second, we made an informed guess about where to locate this Ordinance within the Code
(creating a new Chapter 63). However, the City could make a different choice.

Finally, the Ordinance as drafted would require a separate ROW application procedure for
small cell facilities. The City could try to use the Section 64-9 application and permit forms
instead. However, we think that small cell facilities entail enough new requirements that
the Section 64-9 procedures would be inadequate.

! Note: an attachment to the model ordinance included different forms of aesthetic regulations. Although not strictly
necessary, we could send these to the City to decide which aesthetic regulations, if any, to adopt.
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Current Permit (Section 64-9, application

Small Cell (proposed Chapter 63, modified

and permit forms)

LWM ordinance)

Purpose: Provide uniform, comprehensive
standards and regulations regarding street
openings, obstructions, temporary commercial
signs, private property in street rights-of-way,
and the procedure for requesting approval to
improve or vacate alleys and rights-of-way.

Purpose: process for managing, and uniform
standards for acting upon, requests for the
placement of wireless telecommunications
facilities within the right-of-way consistent
with the City’s obligation to promote the
public health, safety, and welfare...

Scope: A permit issued by city representatives
shall be required for the following:

a. Excavation in any public right-of-way. For
the purposes of this Chapter, “right-of-way”
means ...

b. Any obstruction of a public right-of-way,
for more than two hours. A dumpster is an
example of an obstruction....

Scope: Unless exempted by Section 3(b),
below, every person who wishes to place
a wireless telecommunications facility in
the right-of-way or modify an existing
wireless telecommunications facility in
the right-of-way must obtain a wireless
permit under this Chapter.

Exemptions: ...(e) Persons with facilities in
the right-of-way pursuant to a franchise or
other agreement with the city.

(f) Persons required by the city to maintain
trees in the right-of-way between their
property and the street curb or pavement.

Exemptions: 1. .. small wireless facility on
the strand between two utility poles,
provided that the cumulative volume of all
wireless facilities on the strand shall not
exceed 1 cubic foot...; 2 ... mobile cell
facility; 3. Placement or modification of a
wireless telecommunications facility on
structures owned by or under the control of
the City. See Section 13 of this Chapter. 4.
Placement or modification of a wireless
telecommunications facility by City staff or
any person performing work under contract
withthe City; 5. Modification of an existing
wireless telecommunications facility that
makes no material change to the footprint
of a facility or to the surface or subsurface
of a public street...

Nondiscrimination: ...treat each applicant and
right-of-way user in a competitively neutral
and nondiscriminatory manner, to the extent
required by law, while taking into account the
unique technologies, situation, and legal status
of each applicant or request for use of the right-
of-way

Administration: Director of Public Works
may: Adopt wireless regulations governing

8c) - Comparison between Chapter 63 and 64-9.docx
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the placement and modification of wireless
telecommunications facilities...; interpret
the provisions of the Chapter and the wireless
regulations; Develop forms and procedures
for submission of applications...; Collect any
fee required by this Chapter.; Require, as a
condition of completeness of any application,
notice to members of the public that may be
affected by the placement or modification...;
Establish deadlines for submission of
information related to an application..
consistent with federal laws and regulations;
Issue notices of incompleteness or requests
for information in connection with any
wireless permit application; Select and retain
an independent consultant or attorney... to
review any issue that involves specialized or
expert knowledge...; Coordinate and consult
with other City staff, committees, and
governing bodies...; Subject to appeal as
provided in Section 8(d) of this Chapter,
determine whether to grant, grant subject
to conditions, or deny anapplication; Take
such other steps as may be required ...

Application:

(1) Application for a permit under subsections
(b) and (g) shall be made to the director of
public works on a form prescribed by the
director of public works. Applications
under subsections (e) and (f) shall be made
to the department of planning and
development on a form prescribed by the
department of planning and development.

(2) The applicant shall pay all fees required by
the form, and agree to comply with all
requirements imposed by the form and
this Code.

(3) Application information, and any other
information required by the city, shall be
updated within fifteen days of a change to
such information.

Application:

1. All information required pursuant to the
wireless regulations.

2. A completed application cover sheet
signed by an authorized representative of
the applicant, listing all standard permit
conditions.

3. The name of the applicant... and telephone
number of a local representative.

4. A statement of which shot clock or shot
clocks apply to the application and the
reasons the chosen shot clocks apply.

5. A separate and complete description of
each proposed wireless telecommunications
facility and the work that will be required to
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(4) The city staff shall process the application
and issue a permit if the application and
circumstances satisfy the standards of the
subsection, other applicable building code
provisions, and safety and other standards
developed or to be developed by the
applicable department.

(5) No permit shall be issued if the proposed
work would impair the public health,
safety or welfare.

(6) Persons denied a permit shall be given
notice of and the reasons for such denial,
and may appeal the denial to the city's
public works committee, pursuant to the
administrative review procedures of
chapter 24.

install or modify it, including but not limited
to...

6. Proof that the applicant has mailed to the
owners of all property within 300 feet of the
proposed  wireless  telecommunications
facility a notice that the applicant is
submitting an application to the City for
placement or modification of a wireless
telecommunications facility in the right-of-
way, which notice must include...

7. A copy of the FCC license for the facility
or a sworn written statement from the
applicant attesting that the facility will
comply with current FCC regulations.

8. To the extent that filing of the wireless
permit application establishes a deadline for
action on any other permit that may be
required in connection with the wireless
telecommunications facility, the application
must include complete copies of applications
for every required permit ...

9. A certification by a registered and
qualified engineer that the installation can be
supported by and does not exceed the
tolerances of the structure on which it will be
mounted ...

10. Payment of all required fees.

11. If an applicant contends that denial of
the application would prohibit or effectively
prohibit the provision of service in violation
of federal law, or otherwise violate
applicable law, the application must provide
all evidence on which the applicant relies in
support of that claim. ...

12. If the application is an eligible facilities
request, the application must contain
information sufficient to show that the
application qualifies as an eligible facilities
request under 47 C.F.R. § 1.6100(b)(3), ...

8c) - Comparison between Chapter 63 and 64-9.docx
0513191507






General Standards:

1. Install and modify facilities so as to:
minimize risk to public safety; maintain
integrity and character of neighborhoods;
avoid placement in residential neighborhoods;
ensure no risk of liability to City; ensure no
inconvenience to public

2. Must have immediate plans to use the
facility

3. Can’t interfere with pedestrian traffic (i.e.
comply with ADA)

Conditions of occupancy:

a. Don’t cover more than 1/3 of any street
or alley.

b. ...Protected by a temporary fence or
barrier at least three feet high and at night
shall be lighted by yellow flashing
beacons....

c. Sidewalk traffic shall not be interrupted,
except with approval of the Street
Superintendent...

d. There shall be no obstruction of the flow
of water in gutters.

e. The moving of any building or structure
shall be as continuous as practicable...

f. Any street, sidewalk or alley surface
which has been disturbed shall be replaced
in as good condition as prior to granting of
the permit. ...

g. Upon termination of the work under the
permit, all public ways occupied under the
permit shall be vacated, cleaned of all
rubbish and obstructions and placed in a
safe condition for public travel at the
expense of the person holding the permit.

Standard permit conditions:

1. Comply with applicable laws.

2. Expire when facility permit does, or 5
years.

3. Updated contact info.
4. City can act in emergencies.
5. INDEMNIFICATION

6. Avoid adverse impacts on adjacent
properties

Timeline:

1. Permits last 3 months

2. Can revoke, suspend, refuse to (re)issue if ~
do anything against public interest.

3. Appeals under chapter 24.

Timeline:
Application must be complete
City must comply with shot clocks

Denial must be a written decision
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Applicant can appeal to City Council (within
3 or 10 days)

Revocation:

Six grounds for termination of permit, such as
interference with public event, failure to get
required insurance, failure to comply with
permit of chapter.

Expiration and revocation:

1. Five years, then reapply or remove

2. Can revoke permit if don’t comply with
chapter

3. Need to remove within 30 days if working
without permit.

Penalties

$120-$600, every day a violation
City can repair, then assess owner

Relocation, Abandonment, Restoration,
Placement on City-owned or controlled
structures, Severability

Various standards, e.g. charge property owner
for restoration 30 days from when City has to
do work themselves
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CITY OF STOUGHTON RODNEY J. SCHEEL
DEPARTMENT OF DIRECTOR

PLANNING & DEVELOPMENT
381 East Main Street, Stoughton, WI. 53589

(608) 873-6619 Www.ci.stoughton.wi.us
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Date: April 15, 2019
To: Public Works Committee
From: Rodney J. Scheel

Director of Planning & Development
Subject: Glacier Moraine Drive — New Street Project

This year’s budget includes funds to install Glacier Moraine Drive off Williams Drive adjacent
to Business Park North. We are seeking your confirmation of a few design elements for this
project as the construction plans are being prepared.

e Shared-Use Path — In lieu of sidewalks on either side of the street, we are proposing the
installation of an off-street 10-foot (asphalt) shared-use path along the south side of
Glacier Moraine Drive and the west side of Progress Lane. We are also hopeful to get
Town approval to extend the shared-use path on the east side of Williams Drive from
Business Park Circle to Glacier Moraine Drive.

e Stormwater Management — We are working through design issues, but we are generally
recommending a rectangular regional basin along the south property line on the east end
of the City owned property.

e Street Width — We are proposing an urban street section 40 feet back of curb to back of
curb. This is about 5 feet less than Business Park Circle. This will create a 10 foot
terrace on the south side of the street between the curb and shared-use path and a 17.5
foot distance from the north curb to the north property line.

If you have any questions, please let me know.



http://www.ci.stoughton.wi.us/



