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March 25, 2014

Donna Olson, Mayor

City of Stoughton
381 E. Main Street

Stoughton, WI 53589

v

adwvisors ‘

999 Fourier Dr. Suite 201
Madison, WI 53717
(608) 826-0532 phone
(608) 826-0530 FAX
www.vierbicher.com

Re: Proposal to Provide Economic Development Consulting Services:
Assess the Economic & Fiscal Impacts of Kettle Park West

Dear Mayor Olson:

Vierbicher Associates, Inc. (Consultant) is pleased to submit this Agreement to provide Economic
Development Consulting Services to the City of Stoughton (Client).

I PROJECT UNDERSTANDING

Consultant will assess the economic and fiscal impacts of the proposed Kettle Park West
development consistent with the standards established in municipal ordinance Section 78-

205(11)(e)3.
Il. SCOPE OF SERVICES
A. Economic and Fiscal Impact Assessment

Consultant shall analyze and report on the economic and fiscal impact of the proposed
project including the following:

Types of jobs created;

An estimate of the number of full-time and part-time jobs created;

An estimate of the amount of local labor to be used in the construction of the
project and in employment;

An analysis of the market and trade area for the proposed project;

An estimate of the projected costs arising from increased demand for, and
required improvements to, public services and infrastructure;

An estimate of the value of improvements to public services and infrastructure to
be provided by the project;

An estimate of the tax revenues to the City to be generated by the project in the
first five years.

B. Mitigation and Leveraging Project Impacts

Consultant shall propose measures to mitigate adverse impacts and/or maximize positive
impacts including provision of infrastructure or public services improvements sufficient to
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VI.

support the project. Any adverse impacts that cannot be mitigated shall be identified.
Mitigation measures to be implemented by the project developer shall be identified.

C. Stakeholder Outreach & Public Meetings

Effective impact assessment requires both a qualitative and a quantitative approach.

As part of the study methodology, Consultant proposes to interview up to 20 stakeholders
— businesses, property owners, local government officials, developers, and individuals
who believe they will be impacted by the proposed project. Stakeholder concerns
about potential impacts — positive and negative — will be noted and addressed as
appropriate.

A presentation of the study results will be made at a public meeting to be scheduled by
the Client.

D. Additional Services if Requested by Client

If requested by Client, Consultant is prepared to provide the following additional
services:

Attend meetings in addition to those defined in this scope of service.
INFORMATION PROVIDED BY OTHERS

In order to complete the above-described scope of services, the following shall be provided by
the Client:

A. Appropriate background information relating to the proposed project.

B. Information related to capacity of existing infrastructure, as well as any studies or cost
estimates related to improving the capacity of existing infrastructure.

C. Names and contact information of stakeholders to be interviewed.

SCHEDULE

The proposed scope of services will be completed within three months of receipt of Client’s
authorization to proceed.

SCHEDULE OF DELIVERABLES

The following deliverables will be provided to the Client during the course of the project:

A. A report documenting the findings and recommendations resulting from the scope of
services.
B. A presentation to be delivered at a public meeting.

DESIGNATION OF RESPONSIBLE PARTIES

The designated responsible parties representing the Client and Consultant, respectively, shall
have authority to fransmit instructions, receive information, and render decisions relative to the
project on behalf of each respective party.

Overall coordination and project supervision for Consultant is the responsibility of Gary Becker,
CEcD, Project Manager. He, along with other personnel, will provide the services required for
the various aspects of the project. Please direct all communications that have a substantive
impact on the project to Gary.
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The Client designates as its representative. Consultant will direct all
communications that have a substantive impact on the project to the Client’s representative,
and his/her responses shall be binding on the Client.

VII. FEES

A. The fixed fee to provide the scope of services described herein is $17,500.

B. This fee assumes that the work will be completed within the time frame set forth herein. If
significant delays to the project occur, which are not due to the negligence of the
Consultant including, by way of example and noft limitation, decisions of the Client,
regulatory approvals, deferrals to the next construction season or calendar year, etfc.,
the Consultant reserves the right to negotiate and adjust an appropriate change to the
fee.

C. Reimbursable expenses are included in the above stated fee.

VIIl.  GENERAL TERMS AND CONDITIONS

The General Terms and Conditions dated 10/16/12 and attached hereto are incorporated
herein by reference.

We appreciate the opportunity to work with you on this project. If this Agreement is acceptable to you,

please sign the Authorization below and return one copy to me. Should you have any questions or
require any additional information, please feel free to contact us.

Z)«WM

Gary Becker, CEcD
Project Manager

Enclosure: General Terms & Conditions
AUTHORIZATION TO PROCEED

In witness whereof the parties have made and executed this Agreement as of the day and year written
below.

Client %ul‘ron‘r
a—sa\ M

Donna Olson, Mayor Gary Becker, CEcD, Planning Segment Manager
City of Stoughton Vierbicher Associates, Inc.
381 E. Main St. 999 Fourier Drive, Suite 201
Stoughton, WI 53589 Madison, WI 53717
3/25/14

Date Date 7 ‘s

L e
Witness Withess ( \-,'

© 2014 Vierbicher Associates, Inc.
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VIERBICHER ASSOCIATES, INC. (CONSULTANT)
GENERAL TERMS AND CONDITIONS OF SERVICES

Services Not Provided as Part of This Contract

Environmental studies, resident construction observation services,

archaeological investigations, soil borings, flood plain analysis,

wetland delineations, public hearing representation, easements,
property descriptions or surveys, negotiations for property rights
acquisitions, and other detailed studies or investigations, unless

specifically identified in this Agreement for Services, are not
included as part of this work.

Hazardous Environmental Conditions

Unless specifically identified in this Agreement for Services, it is
acknowledged by both parties that Consultant’s scope of services
does not include any services related to the discovery,
identification, presence, handling, removal, transportation, or
remediation at the site, or the inspection and testing of hazardous
materials, such as asbestos, mold, lead paint, PCBs, petroleum,
hazardous waste, or radioactive materials. Client acknowledges
that Consultant is performing professional services for Client, and

Consultant is not and shall not be required to become an “arranger,
“operator,

generator” or “transporter” of hazardous substances as

defined in the Comprehensive Environmental Response,
Compensation, and Liability Act of 1990 (CERCLA). If Client is the
owner of the project site, Client shall defend, indemnify and hold
Consultant harmless from and against any CERCLA-based claims.

Additional Services

The Scope of Services in this Agreement is intended to cover
services normally required for this type of project. However,
occasionally events occur beyond the control of the Consultant or
the Client that create a need for additional services beyond those
required for a standard contract.

The Consultant and/or Client shall promptly and in a timely manner
bring to the attention of the other the potential need to change the
Scope of Services set forth above, necessitated by a change in the
Scope of Project, Scope of Services, or the Schedule. When a
change in the Scope of Services, Schedule, or Fees is agreed to by
the Consultant and Client, it shall be initiated by written
authorization of both parties.

2.

3.

4.
A.
B.
C.
D.

Client’s Responsibility

Provide Consultant with all criteria and full information as to
Client’s requirements for the project, including design
objectives and constraints, capacity and performance
requirements, flexibility, expandability, and any budgetary
limitations; furnish previous plans, studies and other
information relevant to the project; furnish copies of all design
and construction standards which Client will require to be
included in the drawings and specifications; and furnish copies
of Client’s standard forms, and conditions, including insurance
requirements and related documents for Consultant to include
in the bidding documents, or otherwise when applicable.

Furnish to Consultant any other information pertinent to the
project including reports and data relative to previous designs,
or investigations at or adjacent to the site, including hazardous
environmental conditions and other data such as reports,
investigations, actions or citations.

Arrange for safe access to and make all provisions for
Consultant to enter upon public and private property as
required for Consultant to perform services under this
Agreement.

Examine all alternate solutions, studies, reports, sketches,
drawings, specifications, proposals, and other documents
presented by Consultant and render timely decisions
pertaining thereto.
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For projects involving construction, attend any pre-bid
conference, bid opening, pre-construction conferences,
construction progress and other job related meetings, and
substantial completion and final payment inspections.

For projects involving construction, if more than one prime
contract is to be awarded for the work designed or specified by
Consultant, designate a person or entity to have authority and
responsibility for coordinating the activities among the various
prime contractors, and define and set forth in writing the
duties, responsibilities, and limitations of authority of such
individual or entity and the relation thereof to the duties,
responsibilities, and authority of Consultant.

For projects involving construction, if Client designates a
Construction Manager or an individual or entity other than, or
in addition to, Consultant to represent Client at the site, the
Client shall define and set forth in writing the duties,
responsibilities, and limitations of authority of such other party
and the relation thereof to the duties, responsibilities, and
authority of Consultant and make a part of this Agreement.

Provide information relative to all concealed conditions,
subsurface conditions, soil conditions, as-built information, and
other site boundary conditions. Consultant shall be entitled to
rely upon the accuracy and completeness of such information.

General Considerations (for projects involving construction)

Consultant shall not at any time supervise, direct, or have
control over any contractor’'s work, nor shall Consultant have
authority over or responsibility for the means, methods,
techniques, sequences, or procedures of construction selected
or used by any contractor, for safety precautions and programs
incident to a contractor’s work progress, nor for any failure of
any contractor to comply with laws and regulations applicable
to contractor’s work.

Consultant neither guarantees the performance of any
contractor nor assumes responsibility for any contractor’'s
failure to furnish and perform its work in accordance with the
contract between Owner and such contractor.

Consultant shall not be responsible for the acts or omissions of
any contractor, subcontractor or supplier, or of any contractor’s
agents or employees or any other persons (except
Consultant’'s own employees) at the project site or otherwise
furnishing or performing any of construction work; or for any
decision made on interpretations or clarifications of the
construction contract given by Owner without consultation and
advice of Consultant.

The fees set forth in this Agreement are based on the
assumption that the work will be completed within the time
frame set forth herein. If significant delays to the project occur,
which are not due to the negligence of the Consultant, e.g.
decisions of the Client, regulatory approvals, deferrals to the
next construction season or calendar year, etc., the Consultant
reserves the right to negotiate and adjust an appropriate
change to the fees.

Consultant may submit invoices monthly for work completed to
date. Fixed fees will be submitted on the basis of percent of
the Scope of Services completed. Estimated fees will be
submitted on the basis of time and expense incurred in
accordance with Consultant’s fee schedule in effect at the time
the costs are incurred.

Invoices are due upon receipt. For invoices not paid after 30
days, interest will accrue at the rate of 1 ¥2% per month.
Payments will be credited first to interest and then to principal.
In the event any portion of the account remains unpaid after 90

(General Terms and Conditions)
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days after the billing, Consultant may initiate collection action
and the Client shall be responsible for all costs of collection,
including reasonable attorneys’ fees. As a matter of business
practice, Consultant would intend to file lien rights against the
property if payment is not received before lien rights would
expire. Consultant shall have the right to suspend its services
without any liability arising out of or related to such suspension
in the event invoices are not paid within 30 days of receipt.

D. When estimates of fees or expenses are quoted, they are
simply that, estimates. Actual costs invoiced may be higher or
lower due to actual fees or expenses incurred. When fees or
expenses are anticipated to be higher or lower than estimated,
Consultant will make every effort to inform you in a timely
manner, even prior to incurring the costs, if possible.

E. Consultant will bill additional services, if requested, in
accordance with the fee schedule in effect at the time the work
is performed or as otherwise negotiated.

Dispute Resolution

In the event a dispute shall develop between the Client and the
Consultant arising out of or related to this Agreement, the Client and
Consultant agree to use the following process to resolve the
dispute:

A. The Client and Consultant agree to first negotiate all disputes
between them in good faith for a period of at least 30 days
from notice first being served in writing to the Client or
Consultant of the dispute.

B. If the Client and Consultant are unable to resolve the dispute
by negotiation as described above, the Client and Consultant
agree to submit the dispute to non-binding mediation. Such
mediation shall be conducted in accordance with Construction
Industry Dispute Resolution procedures of the American
Arbitration Association.

C. Ifthe Client and Consultant are unable to resolve the dispute
by negotiation or by mediation, they are free to utilize whatever
other legal remedies are available to settle the dispute.

Insurance
A. Consultant

Consultant maintains general liability and property insurance;
vehicle liability; and workers’ compensation coverage meeting
state and federal mandates. Consultant also carries
professional liability insurance. Certificates of Insurance will
be provided upon written request.

B. Client

The Client shall procure and maintain, at its expense, general
liability, property insurance and, if appropriate, workers’
compensation and builders risk insurance. Client waives all
claims against the Consultant arising out of losses or damages
to the extent such losses or damages are covered by the
foregoing insurance policies maintained by the Client.

C. Contractor

The Consultant shall procure from the Contractor, as directed
by the Client and/or as provided in the Scope of Services,
Certificates of Insurance for the type and amounts as directed
by the Client, and shall require the Contractor to name the
Consultant as an additional insured under the Contractor’'s
general and auto liability policies.

Limitations of Liability/Indemnity

A. Inrecognition of the relative risks, rewards and benefits of the
project to both the Client and Consultant, the risks have been
allocated such that the Client agrees that, to the fullest extent
permitted by law, the Consultant’s total aggregate liability to
the Client for any and all injuries, damages, claims, losses or
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10.

11.

12.

13.

expenses arising out of this Agreement from any cause or
causes, shall not exceed the limits of Consultant’s professional
liability insurance policy, not including reimbursable
subconsultant fees and expenses. Such causes include, but
are not limited to, Consultant’s negligence, errors, omissions,
strict liability, breach of contract or breach of express or
implied warranty.

B. Client and Consultant each agree to indemnify and hold the
other harmless, and their respective officers and employees
from and against liability for losses, damages and expenses,
including reasonable attorneys’ fees, to the extent they are
caused by the indemnifying party’s negligent acts, errors or
omissions. In the event claims, losses, damages or expenses
are caused by the joint or concurrent negligence of Client and
Consultant, they shall be borne by each party in proportion to
its negligence.

C. Nothing in this Agreement shall be construed to create,
impose, or give rise to any duty owed by Client or Consultant
to any contractor, subcontractor, supplier, other individual or
entity, or to any surety for or employee or any of them.

All duties and responsibilities undertaken pursuant to this
Agreement will be for the sole and exclusive benefit of Client
and Consultant and not for the benefit of any other party.

Use of Documents

All documents prepared or furnished by consultant pursuant to this
Agreement are instruments of Consultant’s professional service,
and Consultant shall retain an ownership and property interest
therein, including all copyrights. Consultant grants Client a license
to use instruments of Consultant’s professional service for the
purpose of planning, constructing, occupying or maintaining the
project or as otherwise intended. Reuse or modification of any such
documents by Client, without Consultant’s written permission and
professional involvement in the applicable reuse or modification,
shall be at Client’s sole risk, and Client agrees to waive all claims
against and defend, indemnify and hold Consultant harmless from
all claims, damages and expenses, including attorneys’ fees, arising
out of such reuse by Client or by others acting through Client.

Survey Stakes for Construction (for projects involving
construction)

Stakes placed by Consultant for use by the Contractor shall only be
used for the specific purpose indicated. Any use of stakes by the
Client for purposes other than indicated and/or communicated by
the Consultant, without Consultant’s written permission, shall be at
Client’s sole risk, and Client agrees to indemnify and hold
Consultant harmless for all claims, damages and expense, including
attorneys’ fees, arising out of such unauthorized used by Client or
others acting through Client.

Use of Electronic Media

Copies of documents that may be relied upon by Client are limited
to the printed copies (also known as hard copies) that are signed or
sealed by Consultant except for electronic copies of documents
available for printing by Contractors during bidding and/or
construction from QuestCDN.com or as specified in this Agreement
for Services or as specifically indicated in writing by Consultant.
Files in electronic formats, or other types of information furnished by
Consultant to Client such as text, data or graphics, are only for
convenience of Client. Any conclusion or information obtained or
derived from such electronic files will be at the user’s sole risk.
When transferring documents in electronic formats, Consultant
makes no representations as to long-term compatibility, usability, or
readability of documents resulting form the use of software
application packages, operating systems or computer hardware
differing from those in use by Consultant at the beginning of the
project.

Opinions of Cost
When included in Consultant’s scope of services, opinions or

estimates of probable construction cost are prepared on the basis of
Consultant’s experience and qualifications and represent
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14.

15.

16.

17.

Consultant’s judgment as a professional generally familiar with the
industry. However, since Consultant has no control over the cost of
labor, materials, equipment or services furnished by others, over
contractor's methods of determining prices, or over competitive
bidding or market conditions, Consultant cannot and does not
guarantee that proposals, bids, or the actual construction cost will
not vary from Consultant’s opinions or estimates of probable
construction cost.

Standard of Care

18.

The Standard of Care for all professional services performed or
furnished by Consultant under this Agreement will be the skill and
care used by members of Consultant’s profession practicing under
similar circumstances or similar scope of services at the same time
and in the same locality. Consultant makes no warranties, express
or implied, under this Agreement or otherwise, in connection with
Consultant’s services.

Termination

The obligation to provide further services under this Agreement may
be terminated:

A. For Cause

1. By either party upon 30 days written notice in the event of
substantial failure by the other party to perform in
accordance with the terms hereof, through no fault of the
terminating party. The failing party shall have the right,
within 30 days, to correct or remedy the cited failures.

2. By Consultant

a. Upon seven days written notice if Consultant
believes that he is being requested by Client to
furnish or perform services contrary to Consultant’s
responsibilities as a licensed professional.
Consultant shall have no liability to Client on account
of such termination.

b.  Upon seven days written notice if the Consultant’s
services for the project are delayed or suspended for
more than 90 days for reasons beyond Consultant’s
control.

c.  Upon seven days written notice if the Client has
failed to pay for previous services rendered and/or if
his account is more than 60 days past due.

B. To Discontinue Project
By Client effective upon the receipt of notice by Consultant.
C. Reimbursement for Services

Consultant shall be reimbursed for all services and expenses
rightfully incurred prior to termination.

Force Majeure

Neither party shall be deemed in default of this Agreement to the
extent that any delay of failure in the performance of its obligations
results from any cause beyond its reasonable control and without its
negligence. This shall include mass illness caused by a pandemic
and potential government pronouncement of the pandemic.

Successors Assigns and Beneficiaries

A. Client and Consultant each is hereby bound and the partners,
successors, executors, administrators and legal
representatives of Client and Consultant are hereby bound to
the other party by this Agreement and to the partners,
successors, executors administrators and legal
representatives (and said assigns) of such other party, in
respect of all covenants, agreements and obligations of this
Agreement.
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B. Neither Client nor Consultant may assign, sublet, or transfer
any rights under or interest (including, but without limitation,
moneys that are due or may become due) in this Agreement
without the written consent of the other, except to the extent
that any assignment, subletting, or transfer is mandated or
restricted by law. Unless specifically stated to the contrary in
any written consent to an assignment, no assignment will
release or discharge the assignor from any duty of responsibility
under this Agreement.

Controlling Laws

This Agreement is to be governed by the laws of the state in which
the project is located.

(General Terms and Conditions)
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